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DBA R a J O ,

W h i t e , C.J.

Appeal point out th a t the claim of the plaintiff was not iu the  Y a k a b a -  

nature of damages for a wrong. The claim there arose from an act 
wliich was not unlawful but was done lawfully iu the exercise 
of statutory powers. I t  is pointed out that the compensation 
might be regarded as the price payable for the exercise of the 
statutory powers ar.d was property.

I  am of opinion that the Krishna Boyararaa's claim against 
her agent based on his failure to collect the rents ^vas not 
assignable.

I  do not think we ought^ in Second Appeal, to niterfere with 
the finding of the Courts below as to the non-delivery of the 
accounts or wiih the damages awarded in respect thereof.

I  would modify the decree of the lower Appellate Court by 
giving the plaintiff a decree for Bs. 300 only and direct that the 
parties should pay and receive proportionate costs throughout.

T y a b jIj J .—I  c o n c u r . T yabjs, J,-

A P P E L L A T E  C IV IL .

Before Sir Charles Arnold K t., fJiieJ Justice^ and
Mr. Justice Tyabji.

P. V EISTKIAH ( D efendant) , A ppellant,

V.

S . K R IS H IS 'A M O O E T H T  ( m inoe  by  h is  n ext  3?kien d  

S. LAKSHMIKANTHAM) ( P l a in t iff) ,  R espo n d ent ,*

Deed, construction of— Easements, advantages, appurtenances, held and enjoyed 
as part of the hoiisej" meaning o f .

Words i n  a s a l e - d e e d  o f  a h o u s e ,  s u c h  a s  t h e  f o l l o w i n g  :—“ All m y  r i g t f c ,  t i t l e  

a n d  i n t e r e s t  i n  a n d  t o  t h e  s a i d  h o u s e  a n d  g r o u n d  ’w i t l i  all t h e  building’s) f i x t u r e s ,  

I’igiits, e a s e m e n t s ,  a d v a n t a g e s  and a p p x i r f c e n a n c e s  w h a t s o e v G r  t o  t h e  said h o u s e  a n d  

g r o u n d  a p p e r t a i n i n g  o r  w i t h  t h e  s a m e  h e l d  a n d  e n j o j ^ e d  o r  r e p u t e d  a s  p a r t  

t h e r e o f  o r  a p p u r t e n a n t  t h e r e t o , ”  a r e  w i d e  e n o u g h ,  t o  c o n v e y  n o t  o n l y  a c t a a l l y  

e s i s t i n g  e a s e m e n t s  b u t  a l s o  ( a )  a  w a y  f o r m e r l y  e n j o y e d  a s  a n  e a s e m e n t ,  b u t  as 
to - w h i c h  t h e  rigrht had been s u s p e n d e d  b y  u n i t y  o f  p o s s e s s i o n  o f  t h e  t w o  tenements, 
and Q}) a w a y ,  w h i c h  d u r i n g  t h e  u n i t y  o f  p o s s e E s i o n ,  had n e v e r  e x i s t e d  as an> 
e a s e m e n t  b u t  was i n  f a c t  u s e d  f o r  t h e  c o n v e n i e n c e  o f  o n e  o f  t h e  t e n e m e n t s  a f t e r 

wards s e v e r e d .

Ohunder Coomar MooTterji v. Koylash GJimder Sett (1881) I.L .E i, 7 Oalo., 
665, followed.

1913. . 
February 
4 and 7.

* City Civil Court Appeal No, 12 of 1913.
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T b n k i a h

V.

K e i s h n a -
MOOBTHY.

W h i t e ,  G.J.

If on a disposition of proxDerfcy beloiigin”'to  Mie same owner, tenems'ats arc 
eevei'GLl and conveyorl to (lilloreiit pooplu eiilior Bininltaneously or at dilfereiit 
times but as part of one transaction, qnasi-ea.semenls, appoa’ont and contimions 
and iiecessuiy for the enjoyment of tlio stH'eral tenements as they were 
©njoyed at the time of yevcrance, -will pass to the grantees thereof. In 
either cage the convoyanceB are regai'ded in equity as one transaction, and each 
grantee who talses his teiiemc-nt with the knowledge that the other tenements 
a r e  heiug conveyed at the same time or will ho conveyed a9 part of the same 
transaction, ia deemed, in the nhsGnco of express stipvilation, to take the land 
bnrdened or beiietifcedj as the case may bo, by the qualities which the previous 
owner had a right to attach to l.he different portions of his property before 
E e v e r a u c o .

A ppeal  against the decree of C. V. K um aeasw am i S a steiy a e_, tlie 
City Civil Judge^ in Original Suit: No. 446 of 1910.

The facts of the case appear from the judgm ent of 
W hite  ̂ C.J.

T. M hiraja Mudaliyar for the appellant.
F. F. Srinivasa Ayyangar for the respondent.
W HiTE_, O.J.—In  tihis case, the plaintiff claimed^ among other 

things^ that he was entitled as owner of a house, which we will 
call No. 67j to t ie  use of a passage to a latrine in his house, the 
passage in question forming part of a house which we will call 
No. 11—the property of the defendant. The two houses are 
practically adjacent. The learned Judge granted him this 
declaration. The Judge was of opinion that he was not entitled 
to the righ t which he claimed under section 18 of the Basements 
Act or on the ground th a t it amounted to an easement of neces
sity. Butj on a construction of the sale-deed in favour of the 
plaintiff, the Judge held th a t the words of the conveyance were 
wide enough to pass by express grant the rig h t over the 
■defendant's passage. Now, before considering the law, it is 
d.esirable to state the precise findings with reference to this 
passage and the use of it. The learned Judge found on the 
evidence th a t the plaintiff’s scavenger always entered the latrine 
■of the plaintiff^s house through, the passage which now forms 
part of the house of the defendant. On the question of 
ownership of the properties, he found that one Narasimhulu 
Nayudu was the owner of the two houses till the 23rd January 
1893, that on that date the  plaintiff’s house passed to Oanthum 
'&> Co.) and. that both the properties again became subject to 
the same ownership on the 17th August 1894 when thq 
'defendant’s house was sold to Oanthum & Co., who had already



purchased the liouse No. 67. I t  comes to this_, according to the Venkiak 
■finding, that there was u n ity  of possession in one owner of the krishna- 
two houses till January 1893, and severance between January >iooeiht. 
1893 to Augu.st 1894, and there was again unity of possession in jWhitb, OJ. 
•one owner in August 1894. Now, this owner who had unity of 
possession becanie an insoU'^ent, and the Oflicial Assignee sold the 
tw o houses by auction on the 22nd April 1910, At the auction 
sale, the plaintiff bought No. 67, and the defendant bought 
No. 11. As regards the order in which the properties were sold_,
•we are told that the plaintiff bought before the defendant,
Formal conveyances were given by the Official Assignee.
The defendant got his sale deed on the 3rd August 1910^ and 
the  plaintiS got his sale deed on the 21st September 3910.

Por the purposes of the questijon we have to decide, it seems 
to  me immaterial that house No. 67 was knocked down first at 
the  sale by auction whilst the formal conveyance to the defend
an t was prior in time to the formal conveyance to the plaintiff, 
because I  think^ for the purposes of the question we have to 
deciclej we must take it that the transaction was one and that we 
m ust deal with the case on the footing th a t the two conveyances 
were simultaneous. The law is stated in Mr. Peacock’s bookj 
page 385j I t  is now settled law th a t when on a disposition of 
property belonging to the same owner^ the severed tenements 
are conveyed either simultaneously or at different times but as 
p a rt of one transaction, quasi-easements, apparent and continuous 
and necessary for the enjoyment of the severed tenements as 
they were enjoyed at the time of severance, will pass by 
presumption of law to the grantees thereof. In either case the 
conveyances are regarded in equity as one ti-ansaction, and eacli 
grantee who takes his tenement with the knowledge th a t the 
other tenements are being conveyed at the same time or will be 
conveyed as part of the same transaction, is deemed, in the ab 
sence of express stipulation to take the land burdened or beneiifced, 
as the case may be, by the qualities which the previous owner had 
•a righ t to attach to the different portions of his property before 
severance.-’̂  Then, later on, on page 387, he says I t  is 
important to note that the rule applies not only in the case of 
simultaneous conveyancies as in Allen v. Taylor{l), but also in the
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V b n k ia h  case of coHTeyances executed at different times but as part and)
K b i s h n a - parcel of the same transaction. In  sucli cases tlie conveyances-

m o o e t h y . a r e  founder! tipoii transactions wliich, in. contemplation of equity^
W h i t e , OJ. are equivalent to conveyances between tlie parties at tlie time the-

transactions were entered into ,̂ siicli transactions being entered 
into at tlie same moment of time and as part and parcel of one 
transaction ” On behalf of the appellant^ it was contendod th a t 
the righ t which the plaintilf claims in this case is not a quasi- 
easement, apparent and continuous. I t  seems to me it is a quasi-- 
easement, W hetlierit is iiquasi-easem€7it apparent and continuous;,.
I  do not think it is necessai'y to consider, because I  think the' 
principle laid down there with, regard to quasi-easements apparent 
and conbinuous is applicable to the righ t which tbe plaintiff claims 
in this case.

W ith regard to this question of one transaction, I  may refei”" 
to tlie terms of the conveyancea. Both the  conveyances recite, 
th.e sale by the Official Assignee was made under an order of 
Court and both, the conveyances, I  think I am right in saying— 
certainly the conveyance to the plaintiff—recite the sale at court- 
auction to the vendees in pursuance of which a formal deed of 
conveyance was afterwards executed. Now, turning to the words 
of the conveyance itself, wbat the sale deed to tlie plaiutiffi 
purports to convey is all bis rights, tible, interest and claim 
whatsoever and of the said adjudicated insolvents and of the said 
mortgagee in and to the said house and ground No. 67, Grovind- 
appa Naick Street, Peddunai ckenpettali, Madras, more further 
described in the schedule hereunder written together with all 
the buildings, fixtures, rights, easements, advantages and 
appurtenances whatsoever to the said house and ground appertain
ing or with the same held and enjoyed or reputed as part thereof 
or appurtenant thereto/^ There is no express reference to any 
righ t of way iii that conveyance, whereas in the conveyance to 
the defendant there is reference in express terms to rights of 
way. I t  seems to me that, on the authority of Chunder Coomar 
Mooherji y. Koylash Chunder Beti{l), we ought to construe this 
conveyance to the plaiiitifE as wide enough to carry the right 
to use this particular passage for the purpose of obtaining access 
to the plaintiff’s latrine. The words are appurtenances what
soever to the said house and ground appertaining or with the
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'3a.me held and enjoyed or reputed as part thereof or appurtenant Tjskkiaii 
•thereto/^ W ordsj very similar if not identical, were before the ks.ishna 
Court in  Ghunder Goomar Mookerji v. Koylctsli GJmider SettO-). mooeih?, 
WiLsoN;, J.y in dealing with the law, says : "  About the law Whmh, cJ . 
^applicable to this question, there is, I think, no doubt. The 
words ‘ appurtenant ’ or * belonging ’ will ordinarily ca rry  only 

:aGtually existing easements, and therefor© will carry no right 
over the land of the grantor.-’̂  Later on, he says : " Where 
further words are used, such as those in this deed, *' therewith 
held or used/ and we have these words in the deed before uŝ
 ̂with the same held and enjoyed —̂ “ the case is different. Those 

words will, carry a way formerly enjoyed as an easement, but as 
to which the righ t has been suspended by unity of possession.
. . . On the other hand, such words will not carry a way
'made by the owner of both properties during the unity of 
ipossession for his own greater convenience in the use of the two 
properties jointly. . . . W here again, during the unity of
possession, a way, which Las never existed as an easement, is in 
fac t used for the convenience of one of the tenements afterwards 
■severed, the authorities show that the words in question are large 
enough to carry it.^  ̂ I  should be disposed to hold that the 
present case comes within the first proposition, 'Hhose words 
will carry a way formerly enjoyed as an easement, but as to 
■which the right has been suspended by unity of possession/’
W hether this is so or not, I  have very little doubt that the present 
•case falls within the third propositionj where again, during 
the unity of possession, a way, which has neyer existed as an 
easement, is in fact used for the convenience of one of the 
tenements afterwards severed, the authorities show that the 
words in question are large enough to carry it.^' Here, we 
ihave the finding th a t the particular way has always been used 
as the means of access to the plaintiff’s latrine, the inference 
from that finding is that, during the unity of possession, the way 
■had in fact been, used for the convenience of tenement 67 
which was afterwards severed from tenement No. 11. On 
:.behalf of the appellant, it has been pointed out that there is 
•express reference-^in the instrument which was being considered 
\h j W ilso n , J., to ' ways, paths, passages,® etc., and that there is
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Tbnkiau no sucli reference in the deed before us. That is, no doubt,,
K r i s h n a -  perfectly true. Bufĉ  notwithstanding that, it seems to me that
■MooRTBT. the words appertaining or with the same held and enjoyed or* 

Wbite, CJ. reputed as part thereof or iippui’tenant thereto/^ are suffioiently 
wide^ as the learned Judge held, to carry the right in question.. 
In  connection with this point, I  may refer to the decision itt 
Bayletj v. Great Western Railway Company {!). There, there was- 
a conveyance to the vendee of all rights of the vendor at the 
time the conveyance was executed. All that was conveyed was a 
house. In tha t case, the vendor had many years previously 
made a private road from the highway to the stable over his own 
land for his own convenience and had used it ever since. The 
soil of this road was not conveyed to the company, and nO' 
express mention of it was made in the conveyance. I t  wa& 
held that, notwithstanding the unity oL’ possession of the stables- 
and the private road at the date of the conveyance to the- 
company, a right of way passed to the company under the  
general words in the conveyance.” Other authorities have been’ 
cited to us. but I  do not propose to discuss them, as it seems to
me that this case falls within the principle of G/mnder Coomar 
Moolcerji v. Koylasli Ghundar Sett[2) and the view of the City 
Civil Court Judge that the words of tlie gran t were wide enough 
to  pass this particular right is right. I  think that the appeal 
fails and should be dismissed with costs.

Ttabji, J, Tya,i53Tj J.— On the 22nd April 1910 the Offi-cial Assignee sold 
by public auction the properties now owned by the respondent 
and the appellant respectively. The conveyance to the  appel
lant is dated the 3rd August 1910, and the conveyance to the- 
respondent is dated the 21st September 1910. In  the first of the 
two conveyances, i.e., to the  appellant, there is no reservation 
by the Official Assignee of any such right of way or passage as is- 
claimed by the respondent, and we have to decide whethex’/ i n  
the words of the Earl of Selborne in [Bussell v. TFa^^s(3), the 
respondent in this case has the right to insist that the appellant 
cannot consistently with the terms and good faith of the coiitract 
under which he derives his title ” obstract the respondent from 
using the passage in question. The ease to which I  have alluded
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shows tliafc sucli rights may arise tlioiigli there may be ho express V e n k i a e

reference to them in the conveyance, and the qnestiou is whether kbis’hka-
the  facts in  the present appeal come under the principle laid down 
or implied in this case. The facts clearly cannot come under T y a b j i >

the  principle unless we come to the conclasion that the t\vo 
conveyances in this case form part of one transaction. I  agree 
with the learned Chief Justice that there are sufficient reasons for 
our holding tha t these two conveyances did form part of one 
transaction.

Assuming that the two conveyances are to be taken as form
ing one transaction^ I agree with the learned Chief Justice that, 
under certain circumstances such as exist in the present case, we 
should be justified in holding that the conveyance to the appel
lan t must be read with such reservations as to entitle the grjuitor^, 
i.e., the Official Assigmeej, to pass to the respondent the righ t in 
question, and to burden the appellant wifch the correspondent 
diities;, notwithstanding that such reservations may not have 
been expressly contained in the conveyance to the appellant*
The principle of law governing such cases, I  understand to be tha t 
where the same grantor conveys in the course of one transaction 
portions of his property to several grantees, it is equitable under 
certain circumstances to presume that it was intended that each 
grantee should take the property conveyed to him subject to such 
rights as are created in favour of the other grantees, and that 
each grantee knew that it was so intended and consequently that 
the grant to him must be read with such reservations. The 
principle must^ of course, be applied with great caution. Nothing - 
could more strikingly illustrate this than the difference of views 
in  Euasell V. Tfatts{l). That case, it must be observedj was 
concerned with the obstruction of windows, and it is clear that the- 
easement of light and air stands on a somewhat different footing 
from that of a right of way. But when a reference is made to 
the remarks by C hitty, J . in Bayley v. Great, Western Railway 
C o m p a n y and to the remarks of Sir O h aele .s S argent , O.J., in 
Esuhai V. Damodar Ishvardas{S) the latter of which were 
alluded to by the learned Judge in the tenth paragraph of his- 
judgment, I  think it will be found that the principle to which I

(1) (1£S5) 10 A.C., i30O. (2) (18^4) 26 Cli.D., 434 at pp. 441 and 442.
(S) (1?92) I.L.E., 16 Bom., 552.
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T e k k ia h

K b i s h n a -
M O O R T H Y .

' . T y a b j i ,  J.

have referred above may be applicable also where the disputes 
are of the nature that we have to deal with in this case.

I t  remains to decide whether^ assuming that the two convey
ances formed part of one transaction and that the said principle 
is applicable to th e  present case^ the terms in which the convey” 
ance to th e  respondent is couched are such as to give him any 
right to this passage. The clause in the  conveyance so far as 
material is as follows : All rights, easements, advantages and
appurtenances whatsoever . . . appertaining to or with the
same held or enjoyed or reputed as part thereof or appurtenant 
there to /’ Now, on the authority of the cases referred to by the 
learned Chief Justice, I  th ink  we should be justified in holding 
that the righ t of passage in question falls within the description 
of "  rights, easements, advantages and appurtenances/^ The 
cases decided in England, such as the decision of C hittYj J., in  
Bay ley v. Great Western Railway Compa'mj{l), show the wide 
meaning given to such words as rights.’ W e  have here, in 
addition, the word ‘ advantages/ Again, the cases referred to 
by WiLsoNj J., in Chunder Coomar Mooleerji v. Koylash Ghunder 
S e tt{2) show the meaning to be given to such expressions as 
 ̂appurtenant to /  '' enjoyment of ̂  or ‘ being reputed as forming 

part of ’ in deciding what easements or other rights are to be 
taken as having been granted under a conveyance which contains 
them. I t  seems to me, therefore, that, both when we consider 
the class of rights that are referred to in the conveyance in the 
descriptive part of the clause, and when we refer to the m anner 
in which those rights are annexed to the premises, we have 
words sufficiently wide to pass the right of passage involved in 
this appeal. I  therefore agree that this appeal should be dis
missed with costs.

J udgment ih  M em obandum  of O bjectio ns.

‘Whim, C.J. W h ip e , O.J.—As regards the drain the Judge said he was 
not satisfied that it existed before the purchase by the 
plaintiff. I t  is true, there was no cross-examination of the 
plaintiff’s next friend with regard to this, and there is no 
specific denial of the  allegation in the plaint with reference 
thereiio; ba t the written statement states that the defendant does

(1) (1884) 26 Oh.D., 434 at, pp. 441 and 443.
(2) (1881) I.L.S., 7 Calo., S65 at pp. 670 and 671.



not admit any of tlio allegations not erpressly adm itfced. We are Yenkiah 
not satisfied the Judge was wrong as to this. Also we are 
not satisfied he was wrong OiS regards the water pipe. mooeth-s-.

The memorandum of objections is dismissed with costs. W hite, o,J,
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APPELLATE CIVIL

Before Mr. Justice Sanhwmn Nair and Mr. Justice Oldfield,

HAMASAWMY NAIOKER by h is  mothep. akd >?e st  1913.

Fr ien d  CHELLAMMAL and  legal r epbesen ta tiv e  of the FiRiiT

A ppellant) ,  A pp e l l a n t , ' February?.

RASI FAIOKER a n d  f o u b  o t h e r s  ( D e p e n d a o t s ) ,  R e s p o n d e n t s -'̂ '

Waterjioiv—AgriculUiral lands, upper an3 lower, owners of—Bight of npj-'er 
owner to drain his water naturally on lower Imid—Indian Hasements Aci 
(F  of 1882) sec. 7, ills, (a) and (i).

An owner of upper agricultural land is enfcilled to let his -vŝ ater flow in its 
natural course without any obstruction by the owner of the lower land, and the 
lower owner is not entitled to raise anv bund on his land which will have the 
effect of seriously interfering with the upper owner’s cultivation.

Mahamaho-padyaya Eangachariar v. The MunicipOjl G o v m c U  of Kiimha.konam 
(1906) I.L.R., 29 Mild., 539, distiuguiahed.

Subramaniya Ayijar v. Bajnachandra Ran (1877) I  L.E., 1 Mad., 335 and 
Ahdiil Halcim v. Gonesh Dutt (1886) I.L.Bi., 13 Oalc., 323, followed.

Sangana Reddiav y. Pemmal Ueddiar (1910) M.W.N., .o45, dissented from.

S econd A ppe a l s  against the decrees of A. S . B alasubeah m anya  

A yyae  ̂ the Temporary Subordinate Judge of Tiiticorin^ in 
Appeals Nos. 986 of 1909 and 18 of 1910, preferred against the 
decrees of S. S ubbayya S astei, the Additional District Munsif of 
Tinnevellyj in Original Suits No. 3949 of 1907 and No. 117 of 
1908.

The facts of the case are given in the judgment,
8. Doraiswami Ayyar  for the appellant.
V. Venhatachariar and G. S. Venhatachariar for the 

respondents.

u
Second Appeals If os. 1266 and 1267 o£ 1911,


