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APPELLATH CIVIL.

Before Mr. Jusiice Benson and v, Justice Sundara Ayyar,

1912, SRINTVASA AYYANGAR awp owo orasws (Praryriers),
November

A PPELLANTS
8, 7dJml 206, ALPELLANTS,

.

THE SECRETARY OF STATHE FOR INDIA, REPRISENTED BY THE

Cortreror or Taniors axp ewo otitris (DrraNoanes), RespoNvpnry,

Linitetion-—Dinitaidon Aet (1X of 1808), sec. 15 (2), applicability of —Suits wnder
special Acts-—Madres Revenuwe Roecovery det (I of 1864), sec. 59, suits under,

Seetion 15, elanse (2) of the Limitation Act (IX of 1908) which exelndes from
the compntalion of the period of limitation, the time cacnpicd by the notice
lerally necegsury to he issaed before instituting certain actions, is applicable to
suits brought nuder secsion 54 of the Mzndrm Rovenue lecovery Act ([ of 1864).

Venkata v, Chengadu (1839) LL R, 12 Mad,, 188 (B.8.) and Isicara Pattar v.
Karuppon (1803) 5 M. L.J., 255, 1ollowed

Abu Backer Sahib v. Secretary of State for Indie (1911) 1 L.R., 34 Mad,,
505 (B.13.), distinguishod.

The guestion whother the general provisions of the Limitation Act should he
applied to cases whera n special period of limitation is prescribed by a special or
local Act depends on whether the provisions of sech Aot should be regarded
ay enacting a complete body of provigions with rogard to limitations of suits
coming within the purview of the Act. In other words the question is whether
the special ox local Act should bo comstrued as excluding tho applicability of
the general provisions of the Limitation Act.

SumooNp ArpmEan againsh the decree of J, T. Giouugrig, the
Acting District Judge of Tanjore, in Appeal No. 767 of 1909,
preferved against the decree of . 8. VunkararAmaNs Rao, the
District Munsif of Mannargadi, in Original Sujt No. 69 of 1909.

The following facts are taken fom the judgment of the
Distriet Judge on appeal :—

¢“The appellants sued in the lower Court for a declaration
“that a sale of the plaint lands for arrears of vevenne on 30th May
1908 is null and void, and for recovery of possession of the said
“lands from the first and second delfendants. "The lower Court
“held that the suit was barred by limitation and accordingly
 dismissed it with costs. Hence this appeal.

“ The Revenue sale was held on 30th May 1908, and was
“confirmed by the Divisional Officer (a Deputy Collector) on 30th
“June 1908. Against the order confirming the sale, an appeal
“seems to hzwe beun pmlerr ed to the Dlstrxct Collector on 7th

# Second Appeal NO 2104 of 1910.
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“Sepbember 1908, and dismissed by him on 2nd November 1903,
¢ Notice of the present suibt was sent to the Collector on 22aud

SRINIVABL
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v,

“December 1908, und the suit was brought in the District Seersran

“ Munsif’s Court on 22nd February 1909. .

“The next point argued by the pleader for theappellantsis thut
¢ granting that the cause of action arose on 30th June 1908, and
“that secbion 59 of Act II of 1864 is applicable to the case, the
“sult is nevertheless in time because the lower Court having been
“closed for the Uhristmas recess en 30th December 1903, the
“last day of the period of 6 wonths preseribed by section 59, the
“ appellants were entitled to file fheir suis on the lirst subsequent

“day ou which the Unurt was open, i.e., on -tth January 1903, and
“as by that time the new Limitation Act IX of 1908 had com« into
“force, the appellants ave entitled to claim the benefit of section
“15 (2) of that Act and to exclude from the computation of the
“time talen to bring their suit the period of two monbhs required
¢ for giving notice to the Collector. It is argued that limitation
“being alaw of procedure only, and not a substantive law [ Valia
¥ Tumburatti v. Vire Rayan(l), Her Highness Ruckinaboye v.
“ Lulloohhoy Mottichund(2), and Kali dinwmw v. Pulappakkerae
“ Munukal(8)] the law ol limitation in force ab the tiwe when a

“xsuit for uppeal 13 filled musy be applied soit.  That is no doube
“correct, but the Jaw of limitation applicable to this suit was
“and continued to be after Act I1X of 1908 came into force,
“section B9 of the Revenne Recovery Aect II of 1864. It was
“nob by virtue of section & of the old Limitation Act as the
“ District L\lunsl’c says in his judgment that the appellants would
“have been cuble to bringstheir suit on 4th January 1909 although
¢ it became barred by time on 31st December 1908, but by virtue
“of the general principle of law that where parties are prevented

“from doing a thing in Court on a particular day, not by any

«¢ act of their own, but the act of the Court itself, they are entitled
“to do it at the firsb subsequent opportunity-~see Sambasiva
“ Chari v. Ramasams Reddi. Tho suib was none the less barred
“on 8lst December 1908, and the fact that by virtue of the general
¢ principle of law above referred to, the plaint might have been

¢ presented on 4th January 1909 cannot operate to entitle the .

¢ plaintifis tc claim the benefit of the new lelt;atlon Act on

(1) (1876) L.L.R., lMa.d.,ZZS. (2) (1852) & ML A 234,
(3) (1910) 20 M.L.J,, 347, (4) (1899) LLR., 22 Med,, 179 at p. 181,
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“22ud February 1909, the date when the suit was actually
“fled. I therefore uphold the lower Court’s tinding that the
“suit was barred by lmitation before the present Limitation
“ Act came into force, and that for this reason alonc, none of
“the provisions of that Act are applicable to the case.”

The plaintiffs preferred this Necond Appeal.

Mr. 7. Rangachariar for the appellants.

C. B. Napier, Government Pleader, for ti.e first respondent.

V. Rathnasomanathan tor the second respondent.

Junamnt.—This is o wuib bo set aside a sule held for arrenrs
of revenue on the groand of fraud. The suit has been dismissed
hy the lower Courts on the ground that it is barred by limitation,
Section 59 of Madras Act II of 1864 provides a period of six
months for such a suit from the date on which the cause ol action
arose. There ave severa] ways in which the plaintiffs attempt to
got rid of the bar. We consider it sufficient fo deal with one of
their contentions as we have come to the conclusion that it muast
succeed and that the snitmust be held to be not barred. Section 15,
clanse (2) of the Limitation Act enacts that “in cowputing the
period of limitation prescribed for any suit . . . of which
notice has been given i accordance with the,requirements of any
enactment for the time being in force, the period of such notice
shall be excluded.” '"This clause did not exist in the previous
statute, Act XV of 1877, The six months provided by section 59
of Act 11 of 1864 elapsed on the 31st December 1908. The
Court was closed on that day for the Christmas holidays and re-
opened only on the 4th January 1909. On the lst Jannary 1909
the present Limitation Actcame into foyce ; that'is before thesuit
was barred. The plaintiffs are therefore entitled to have the
question of limitation decided in accordance with the provisions
of the present statute. They claim the benefit of section 15,
clause (2). 1f this claim be well-founded, the suit would be
within time, The question argued is whether the provisien in
question is applicable to suits governed by section 59 of Act IT
of 1864, it being conceded that the period of limitation for the
suit is that provided by section 59 of that Act and not article 12
of the Limitation Act, which has provided » period of one
year for asuibt to set aside a sale fur wirears of Government
revenue. The respondent’s contention is that section 15, clause
(2) and other general provisions enacted in sections 4 to 25 of
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the Limitation Act are not applicable to suits for which a special
period of limitation has been provided by a local or special
act, and reliance is placed on section 29 which lays down that
nothing in the Limitation Aet *“ shall affect or alter any period
of limitation specially prescribed for any suit, appeal or applica-
tion by any speciul or local law now or hereafter in force in
British India ”” and on a Full Bench decision of this Court in diu
Backer Salib v. Secrelary of State for [ndia(l). The appellant
on the other hand contends that that case which decided that
mection 12 of Act XV of 1877, allowing a deduction of the time
requisite for obtaining a copy of the judgment and decree of the
lower Court in computing the period of limitation for au appeal
in a case decided under the Indian [Madras?] Forest Act V of
1882, should not govern this case and that it is in contlict with
another Full Benck decision of this Court in Venkuta v. Chengadu(2)
and the decision of a Division Bench in Seshama v. Sankara (3)
which were not overruled by or noticed in that judgment,
In Abu Bucker Salib v. Secretary of State for India(l), the qnes-
tion whether section 12 of the Limitation Act was applicable,
arose with respect to an appeal presented against the decree of
the District Court on an appeal against an order of the Forest
Officer under the Forest Act of 1882. The Full Beneh composed
of three learned judges held that it was not. The learned Chief
Justice based his judgwment on three grounds : (1) that the provi-
sions of the Forest Act showing that the power to extend the
period of limitation in cases coming within that Act was vested
in the Governor-in-Council must be taken to indicate that the
general provisifns of the Limitation Act having the effect in
certain cases of extending the period of limitation should not be
applicable ; (2) that the application of those general provisions
would have the effect of affecting the period of limitation pre-
scribed by the Forest Act within the meaning of section 6 of Act
XV of 1877 ; (3) that section 12 of the Limitation Act could not
be applied to cases where the law did not render it necessary for
an appellant to produce a copy of the decree and judgment of
the lower Court for the valid presentation of an appeal. Warris
and Misieg, JJ,, the other members of the Court préceeded
pmely on the language of section 6 of Act XV of 1877 which in

(1) «1911) ILR 34 Mad., 505 (F.B.) (z) L1889)!LR 12 Maﬁ 168 (F.B.)
(3) (1889) LL,R, 12 Mad., 1,
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their opinion was plain and unmnbigonons and held that the
application of the general sections of the Ach would have the effect
ol altecting the period of Hmitation preseribed by special or local
Acts and was therefore disallowed by seciion 6. Those learaned
judges did not refer to the earlier docisions of this Cowrt in
Venhata v. Chengadu(1) wond Peeramina v, dbbial(4).  According
to those decisions the question whether the general provisions of
the Limitation Act should be applied to cases where a special
period of limitation is prescribed by a special or loeal Act, would
depend on whether tho provisions of sneh Act should be regarded
as euacling a complete boldy of provisions with regard to the
fimitations of snits coming within the purview of the Act. In
other words, the (uestion would be whether the special or local
Act should be constraed as excluding the applicability of the
general provisions of the Limitation Act.  Huch cuse would have
to be decided on the constrnetion of the partienlar statute which
provides a speeial period of limitation. The learned Chiet
Justioe’s judgment also makes uo reference to Venkata v. Chen-
gadu(l). Ho rvefers to the observations of Swmrrarp, J., in
Veerumma v. Abbiah(2) as supporting the view that section 6
would make the provigions of the Limitation Act inapplicable to
any suit coming within o local or spevial Act. SHEEPPAKD, J.,1in that
case based his judgment in part at least on the construction he
placed on the provisions of the Registvation Act, which in his
opinion excluded the applicability of any of the sections of the
Limitation Act, although he also expressed the opinion that the
language of section 6 of the Limitation Actrengered the general
provisions of the Aet inapplicable to cdses coming under special
or local Acts. In Hafi Lsmail Sadt v. Trustees of the Harbour,
Madras(3), he accepted Veeramma v. 4bbial(2) as authority for
the proposition that section 5 of the Limitution Aet would be
applicable to cases nnder the Forest Act—see pago 397—although
be was also prepared to apply to the principle of section 5 on
general grounds. In Venlhata v. Chengadu(l), four learnecd
judges took part., Two of thowm, Murnuswami Arvar and
[iERNAi\I, JJ., held that secfion 18 of the Limitation Act was
applicable to a suit falling under section 59 of Act X1 of 1864.
It was, however, not necessary fo decide the question as the

(1) (1£80) LILR., 12 Mud., 168 (F.B,)
(2) (1598) LL.R, 18 Mad, 99 (FB).  (3) (1900) L.L, K., 23 Mad., 339.
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application of the sections would not save the suib from limita-
tion. Parker and Wrinxizsow, JJ., cannor in our opinion be taken
to have expressed any opinion on the point, although Mr. Ranga-
chariar contends that they intend to do so. In alater case
Iswara Pattar v. Karuppan(l), Couuins, C.F., and Davrss, J’
applied section 18 to a suit under section 39 of the Revenue
Recovery Act. In Seshama v. Sankare(2), Cornivs, C.J., and
Morauswant A1Tagr, J., applied section L4 of the Limitation Aet to
a suit under the Madras Boundary Act XXVIIIof 1860. They
observed :  ““The true construction of s. 6 then 18 that save as
to the period of Umitation, the other provisions of the General Act
of Iimitations are applicable to cases fulling under special or local
law.”  We do not consider it necessary for the purpose of this
case to consider whether soction 20 of the present statute corre-
- sponding to section 8 of Act XV of 1877 may not render the
general sections of the Limitatien Act imapplicable to special
and local Acts generally. We think that Abu Backer Sahib v.
Secretary of Siate for India(3) cannot be vegarded as over-
ruling the decisions in enkaie v. Chengadu(d) and Iswere
Pattar v. Karuppan(l) which laid down the law with regard
to smits coming under section 89 of Act II of 18G4, They
were not considered or dissented from in that case. We are of
opinion that on a construction of Act IT of 1864 the conclusion
can be artived at that the period of six months was intended
to be snbject to the general provisions of the Limitation Act.
Abu Backer Sahib v. Secvetary of State for Imdia(8) would not
preclude us from giving effect to that conclusion.

ActIT of 1864 was enncted when the General Limitation Act
in force was Act NIV of 1839, Section 16, clause (8) of that
Act provided that “ where by any law now or hereafter to be in
force a shorter period of limitation than that presoribed by this
Act is specially prescribed, such shorter period shall be applied
notwithstanding this Act.” The starting point of limibation
and the period of limitation are clearly distinguished as distinct
factors in the vavious statutes of Limitation Act XIV of 1859,
Act 1X f 1871, Act XV of 1877 and Act IX of 1908. Secction 3
of Act XIV of 1859 provided a limitation of one year to set

(1) (1898) 8 M.L.T, 285,  (2) (1589) LL.R, 12 Mad, 1abp. 5 (F.B.).
(8) {1011) I.L.R., 34 Mad., 505, (&) (1889) T.I.R. 12 Mad,, 168 (¥.B,),
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aside sales for arrears of Government revenue from the date of
the confirmation of the sale. The period was liable fo be
shortened by any special statute. In Mussumat Phoolhas Koon~
wur v. Lalla Jogeshur Sahoy(l), the Judicial Committee of the
Privy Council held that clause 11 of secion 16 of Act XIV
of 1859 postponing the starting point of limitation in cases of
digability on necount of minority was applicable to snits provided
for by section 246 of the Civil Procedure Code, Act VIII of 1859,
Referring to Acts VIII and XIV of 1859 their Lordships
observed : “The object of the first was to enact » general code
of procedure for the Courts of Civil Judicature nob established
by Royal Charter. The object of the second was to establish a
general Liaw of Limitation in supersession both of the regula-
tions which had governed those Courts, and of the English
Statutes which had regulated the pratice of the Courts established
by Royal Charter. Looking to the 5th sub-section of the Ist
gection ” (providing a period of one year for suits to alter or set
aside snmmary decisions and orders of Civil Courts) “and the
8rd and 11th sections” (providing a limitation of one vear for
suits to set aside sales under decrees or for arrears of Govern-
ment revenue, and a limitation of twelve years to suits for the
recovery of immoveable property) “of Act XIV of 1859, their
Lordships have no doubt that the intention of the Legislatnre
was that the period of limitation resulting from the 246th section
of Act VIIT should in the case of a minor be modified by the
operation of the 11th section of Act XIV: and that this coustrac-
tion has obtained in the Cowrts of India appears from Huro
Soondurce Chowlhraim v. Anundnath Roy Chowdhry(2).”  The
above passage shows that their Lordshins based their decision
on the constraction of section 246 of Act VIII of 1859, whether
it excluded or not the provisions of the Limitation Act of 1859.
Their Lordships distingnished an earlier decision of theirs in
Mohummad Buhadoor Khan v. The Collector of Bareilly(8). There
certain property belonging to 4 was faken possession of by B.
Some years later B was convicted and executed as a rebel and all
the property in his possession was confiscated including the prop-
erty of 4. 'I'he sons of 4 sued for the recovery of the lands of

(1) (1870) L.k, 3 L.A., 7 at pp. 24 and 25. (2) (18G65) 3 W.R. (C.R.), 8,
(3) (1874) L.R, 1 1.A., 167 ab pp. 175 and 176,
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which they had been dispossessed by thoe vebel. The snit was
brought more than = yesr affer the younger plaintiff came of
age and more than a year after the passing of Act IX of 1850
which allowed only ona yesr to sne and did not save the rights
of persons under disability. Their Lovdships held that the
claim wasg bavred by limitation. They observed : “The words
are perfectly plain,—no suit brought by any party in respect of
forfeited property shall he entertained unless it be institubed
within the peried of a ysar from the date of seizure. It ig true
that this limitation is introduced by way of proviso. But their
Lordships think that, looking at the various parts of Act and
gathering the purpose and intention of the Legislatare from the
whole, this was a substantive enactment; and that, although it
appears under the form of a proviso, it was a limitation intended
by the Legislature to apply to all suits brought by sny persons
in respect of forfeited property.” With respect to the srgument
that a saving with regard to parties nnder disability must be
taken to be by equitable constraction implied in this ease snd
that the clanse in Act XIV of 1859 relating to disabilities might
be imported into the Act, their Liordships held that it could not
be done. They observed: “This Act is of a special kind and
does not admit of those enactments being annexed to it.”” This
seems to show that their Lordships’ judgment was based on the
constraction of the special Aet in question. Referring to this
decision their Lordships observed in Mussumat Phoolbas
Koonwur v. Lalla Jogeshwr Sahoy{l). “It arose npon a very
specinl statute, and upon that ground the judgment rests.”’
Then they refer to the “passage cited above and point out:
“ And they proceeded to observe that the application of the
statute (if it did apply) would not assist the appellants who
wounld not even in that case have brought their suit in proper
time.” It is clear that their Lordships were disposed to regard
the pronouncement in the earlier case as a dictum not n. cessary
for the decision of the case. The learned Government Pleader
argues that the decision in Mussumat Phoolbas Koonwur v.
Lalla Jogeshur Sahoy(1) proceeded on the ground that the two
statutes, Acts VIIL and XIV of 1859, were pussed in the
same year, s fact to which their Lordships no doubt refer; hut

(1) (1876) I.R., 3 I.A., 7 ut pp. 24 and 25,
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we cannot agree that nny stress was intended to be laid wpon
that circumstance, The basgis of the decision, as we under-
stand it, was that the provisions of the general Code of
Procedure shonld be regardedd as subject to those of the general
Code of Limitation. We do not think any distinetion can be
drawn with respect to the spplicability of the general provisions
of the Code of Timitution between suits for which a special
period of limitation is preseribed by the Civil Procedure Code
and those for which a special period is prescribed by some other
statute. Both the decisions of the Privy Counecil proceeded
upon the construction placed npon the partienlar statute in
question in each case. We wmnst take it that the Legislature in
Madrvas was not unaware of the provisions of Act XIV of 1559
when it enacted section 59 of Act IT of 1864. Tn our epinion
it did not intend to do snything more than shorten the period of
one year given by the Limitation Act to swits to set aside sales
for arrears of revenue, and having regurd to the langnage of
clause 8 of section 16 of Act XTIV of 1859 we must conclud e that
the legislature ivtended that the period preseribed in section 59
of Act IT of 1864 ghonld be subject to the general provisions of
the Tamitation Act for the time being in force which wight
have the offect of postponing the starting point of limitation or
of excluding any time in the computation of the period of
limitation. The question of the constrnction to be placed on
section B9 cannot be affected by section 29 of the Limitation Act
IX of 1908. What effect section 29 wonld have upon provisions
in special Aects which conld not be constrned ag subjecting
any special peviod of limitation preserjbed thetein to any provi-
sions of the Limitation Act, it is unnecessary to congider in this
case. We feel strengthened in this conclusion by the decisions
of thix Court already referred to above relating to the limitation
for guits coming within section 59 of Ach IT of 1864, We hold
therefore that the snit in the present case is not barred by
limitation and reversing the decrees of the Courts below remand
the suit for disposal on the merits to the Court of First Instance,

The costs of thisand in the Lower Appellate Court will abide the
result.




