
APPELLATE] CIVIL.

Before Mr. Justice Benson and Mr. Justice Svnclara Ayyar.

1912. S R I N ’I V A S A  A r Y A W G A R .  and two OTHKiih: (PLAiN’r iM H ),
November AvpbLLANTS,b, 7 and 2b. ’

TRK  S B O S K a ' A R Y  OB’ STATl^l  F O R  I N D I A ,  uepri.sbn'imci.. by t h e  

ConLSCTOR, OK TaNJOBE a n d  t w o  0'l.'Mli)iiS (DePJiIiXIJANTS), R r s p o n u b n ts . '^ '

Lrtmtidinn— I ntiiid.lion Act {IX of 1908), 6e«. 15 (2), apvHcaMUty of—-Suits binder 
special Actg—Mad,r(is llevanuc Jlacuvenj Act ( I I  of {tec. 59, sw.iY.s under.

Section 15, oln.nae (:i) of blie Litiiitutiori Ani (IX ot' 1908) whicli oscliides from 
t'lie conipataLiou of the period o! limifcaMon, tho Lime occiipiod l)y fiho notice 
leg'ally neeeasLi,ry to be issaod bel'oi-e instit.aiing cerfcaia actluns, is applicable to 
suitsbronglit uuder petition 5l) ol' tlio Madras lievoime lieoovoi'j'’Act (I t of 186-i), 

Venkata v, Ghenyadi(- (18S!)) I.L.R., 12 Mail., 168 (B'.B.) and Imva-ra Pattar v. 
Karuppcm (1803) ;3 M,L.,T., 255, followed.

Ahu B;tcTcer Swhih v. Secretary o f StcUe for India  (1911) I L.E., SI Ma,4., 
505 (F.B.), disting-iu'sheil.

'I’he querdtion wlustbor bho f>-otieral pi'OFi.sioua of the Limifal.ioii Act should be 
iipplied to oaaea whei'a a, special period of limituiiou is presc.ribed b\’ a. special or 
local Aoh d0[iends on whether the provisions of such Act should be reg'ardod 
as eiiaobing a complete Itody of provisiona with rogard to lira.itition8 of suifcH 
ooming witbin the purviow of tlio Act, In other words the question is wbother 
the special 01' local Aofc should bo oonstruod as oxclvidix>g tbu applioabilii.y of 
the iieneral provisions of tiie Limitation Act.

S econd A ppeal au'ainafc tlie  decreo of J .  T. (iiLi/EapiE, th e  
A c tin g  D istric t Ju d g e  of T a u jo re , in  A p p ea l No. 767 of 1909, 
p re fe rred  cigainst tlie decree of 0 . S. V enkataeamana 1?ao  ̂ the 
D is tr ic t Miinsif of M aaiiarg 'udij in  O rig inal S iii | No. (i9 of 1909.

TKe follow ing facts are ta k e n  fi<̂ ;)m tlie  ju d g m en t of th e  
D is tric t Jn d g e  on a p p e a l :—

^‘ Tlie appellan ts sued iu  th e  lowei* C ourt for a  d eclara tion  
thEit a  sale of the p la in t lands fo r a rrea rs  of revenue on 30 th  iVlay 
1908 is null an d  void, and  for recovery  of possession of th e  said  
lau d s from  th e  first and  second d e fen d an ts . The low er O ourt 
he ld  th a t  th e  su it was b a rre d  by lim ita tio n  and acco rd ing ly  

“  dism issed it  -with costs. H ence th is  appeal.
The E evenue sale vras h e ld  on  30th  M ay IQOSj an d  v a s  

confirm ed by th e  D ivisional Officer (a D eputy  Collector) on 30 th  
“ Ju n e  ] 908. A g ainst th e  o rd er confirm ing  th e  sale, an  appeal 

seem s to h av e  been p re fe rred  to  th e  D is tr ic t Collector on 7 th
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'''Sopbeiiiber 1008/and dismissed b}" him on. 2nd November 1908. sp.tNivAs.i 
*' Notice of <ili0 present! suit was sent fco tlie Oolieotur oil 22nd 
" December 1908, nnd the suit wa.s broug-lit in tlie District Seckktaev 
**' Mans'if’s Court oa. 22iid February 1909, . . .

“̂'The next point argued by the pleader for the appellants is thjxt 
granting that the cause of action arose on oOth June 19USj and 

“ that section 59 of Act II  of 1854 is applicable to the caBê  the 
suit is nevertheless in time because the lower Court having been 
closed for the (Jhristmas recess on oOfch December 190tS, the 

^Mast day of the period of 6 months prescribed hy section 59, the 
“ appellants were entitled to fih-i hheir suit on the tirst subsequent 
‘̂ '^day ou which the Court was open^-i.e.j on 4th January 1909^ and 

as by that time the new Limitation Act IX of l ‘.-'08 had coma into 
‘̂‘foroe^ tLe appellants are entitled to claim the benefit of section 
“ 15 (2) of that Act and to exclude from the compntation of the 
“ tim etaken to bring their suit the period of two months required 

for giving' notice to the Collector, I t  is arg’ued that limitation 
being' a law of procedure only, and not a substantive law [FaZia 
Tamiluraiti v. Vira Ra-i/an{l), S er  Highness Ruchmahoye v.

“ Zulloohhoy Mottiehimd[2), and Kali Ammu v. 'Pakvppalckara 
Mannhal{K>)'\ the law of limitation in force at the time when a 
suit for appeal la filed must be applied to it. That is no doubt 
correct, but the law of limitation applicable to this suit was 

“ and continued to be after Act IX of 1908 came into force,
‘^section 59 of the Eevenue Recovery Act II  of 1864, It was 

not by virtue of section 5 of the old Limitation Act as the 
'^District Munsif f âys in his judgment that the appellants would 

have been able to bringi^heir suit on 4th January 1909 although 
‘'i t  became barred by time on 31st December 1908, but by virtue 
‘̂ ôf the general principle of law that where parties are prevented 
^^from doing a thing in Court on a particular day  ̂ not by any 

act of their own, but the act of the Court itself, they are entitled 
to do it a t the first subsequent opportumty~~see Samhasiva 
Chari v. Bamascmi Becldi, The suit was none the less barred 

^^on 31st December 1908  ̂and the fact that by virtue of the general 
principle of law above referred to, the plaint might have been 
presented on 4th January 1909 cannot operate to entitle the 

“ plaintiffs to claim the benefit of the new Limitation Aot on
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SiuNivAiSA ‘'22iid  E’ebriiary 1909, the date when tho suit was actually 
AryANGAE (C I  therefore npliold the lower Courtis finding- th a t (,he

S e c r e t a r y  suit was barred by liinitaiion before the present Limitation 
01 Stai'i,. „ came into force, and that for this reason alone, none of 

iihe provisions of that Act are appHcable to the case.
The plaintiffs preferred thiw Second Appeal.
Mr. T. Ran-gachariar for the appellants.
G. F. Napier, Government Pleader, for ti.e first respondent.
V. Rat'hhasomanatlian, for the second respondent.

Benson aki> JuuGMiiNT.— This is a snit to set aside a aale held for arrears 
of reveniie on the ground of fraud. The suit has beeu dismissed 
by the lower ( ’ourts on the ground that it is barred by limitation* 
Section 69 of Madras Act I I  of 1864 provides a period of six 
months For such a suit from the date on which the cause of action, 
arose. There are several ways in which the plaintiffs attem pt to 
get rid of the bar. We consider it sufficient to deal with one of 
their contentions as we have come to the couchision that it mast 
succeed and that the snitniiist be held to be not barred. Section 15, 
clause (2) of the Limitation Act enacts tha t “ in computing tho 
period of lim itation prescribed for any suit . . .  of which 
notice has been given in accordance with thejrequirements of any 
enactment for the time being iu force, the period of such notice 
shall be excluded.” This clause did not exist iii the previous 
statute^, Act XV of 1877. The six months provided by section 59 
of Act 11 of 1864 elapsed on the 31st December 1908. The 
Oourt was closed on that day for the Christmas holidays and re
opened only on the 4th January 1D09, On the 1st January 1909 
the present Limitation Act came into fo^ce ; that/is before the suit 
was barred. The plaintiffs are therefore entitled to have the 
question of limitation decided in accordance with tho provisions 
of the present statute. They claim the benefit of section. ] 6, 
clause (2). I f  this claim be well-founded^ the suit would be 
within time. The question argued is whether the provision in 
question is applicable to suits governed by section 59 of A ct I I  
of 1864^ it being conceded tha t the period of lim itation for the 
suit is tha t provided by section 59 of that Act and not article 12 
of the Limitation Act^ which has provided a period of one 
year for a suit to set aside a sale for arrears of Government 
reYBiiue. The respondent’s contention is that section 15̂  clause 
(2) and other general provisions enacted in pootions 4 to 25 of
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the Limitation Act are not applicable to saits for wliicli a special sri^i^asa
l^eriod of limitation lias been provided hy  a local or special
actj and reliance is placed on section 29 wbioli lays down that Secretary

nothing in the Limitation Act shall affect or alter any period ^
of limitation specially prescribed for any snitj appeal or applica-
tion by any special or local law now or hereafter in force in Ay?ak,.TJ,
British Ind ia  and on a Full Bei^ch decision of this Court in A iu
Bacher Sahib  v. Secretary o f instate for [ndia(l]. The appellant
on the other band contends that that case which decided that
section 12 of Act XV of 1877, allowing a deduction of the time
requisite for obtaining a copy of the judgment and decree of the
lower Court in computing the period of limitation for an appeal
in a case decided under the Indian [Madras ?] Forest Act V of
1882, should not govern this case and that it is in conflict with
another Full Bench decision of this Court in Venhata v. Cheng(xdu{2)
and the decision of a Division Bench in Beshama v. Sankara (o)
which were not overruled by or noticed in that judgment.
In Abu Backer 8ahih v. Secretary o f State fu r Ind ia(l), the ques
tion whether section 12 of the Limitation Act was applicable, 
arose with respect to an appeal presented against the decree of 
the District Court on an appeal against an order of the Forest 
Officer under the Forest Act of 1882. The Full Bench composed 
of three learned judges held that it was not. The learned Chief 
Justice based his judgment on three grounds ; (1) that the provi
sions of the Forest Act showing th a t the power to extend the 
period of limitation in cases coming within that Act was vested 
in the Goyernor-in-Conncil must be taken to indicate that the 
general provisions of t|ie Limitation Act having the effect in 
certain cases of extending the period of limitation should not be 
applicable ; (2) that the application of those general provisions 
would have the effect of affecting the period of limitation pre
scribed by the Forest Act within the meaning of section 6 of Act 
XV of 1877 ; (3) that section 12 of the Limitation Act could not 
be applied to cases where the law did not render it  necessary for 
an appellant to  produce a copy of the decree and judgment of 
the lower Court for the valid presentation of an appeal. Wallis 
and M ilieBj J J . ,  the other members of the Court proceeded 
purely on the language of section 6 of Act XV of 1877 which in
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S m w iv a sa  the i r  o p i n i o n  w a s  p l a h i  :i ,« d  n i u n i i b i g i i o u s  a n d  h e l d  t h a t  t L e

A ^ yakgar  a p p i i c a f c io r i  o f  t h e  g e n e r a l  . s o o i io n s  oi; Mi© A c t  w o u l d  h a v e  t h e  e f f e c t

iSi'icuBTAKY ol: a f f e c t i a y ' t h e  p e r i o d  oi  l i s n i t a t i o i i  i n - e s o r i b e d  b y  s y j e o ia l  o r  l o c a l  
OF S'i'ATl!:. - . . . ,,

Acts and was therei'ore disaliowod by section 6, I'hos© learned
judges did not refer to the eiirlier decisions of this Court iu 

A y y a r ,  JJ . Yenhata v. OhGngadu{l)  nnd Veeixmnma y. Abhiak[^i). According- 
to thoae decisions tlie qaestion whether the general provisions of 
the Limitatioit Act; shonld be applied to cases where a specia] 
period of limitation is prescribed by a special or local Act, would 
de],)end on whether the pruyisions of such Act should be regarded 
as enacting' a complete body of provisions with regard to the 
limitat-ion.8 of snifcs coinin«- within the purvdew of the Act. In 
other wordsj the question would be v,4iether the special or local
A.ct should be construed :is excluding the applicability of the 
g'eneral provisions ol'the Ljitnitalaon Act. Each case wMnildhare 
to be decided on the constraction <jf the particnlar statute which 
provides a special period of liniitabion. The leariAed Chief 
Justioe’s jndgment also nuikes no rel'erence to Venkata y. Chen- 
gaduil). He refers to the observations of S h e p p a b d , in 
Veercmma. v. /ihhiah{''l) as supporting the view that section (> 
would make the provisions of the Limitation Act inapplicable to 
any suit coming within a local or special Act. S h e p p a u d , J  in th a t 
case based Ms judgment in part at least on the construction he 
placed on the provisions of the Eeg'istration Aet^ which iu his 
opinioti excluded the applicability of any of the sections of the 
ijimita.tion Act, although he also expressed the opinion that the 
language of section 6 of the Lindtation Act rendered the general 
provisions of the Act inapplicable to ĉ lTses coming’ under special 
or local Acts. In  Maji Lsmail Sait v. Trustees of ike Llarbou‘)\ 
Madras[S)^ he accepted Veeratnma, v. AbbiaJi{2,) as authority for 
the proposition that section 5 of the Limitation Act would be 
applicable to casea under the Forest Act-—see page 397—^although 
he was also prepared to apply to the principle of section 5 on 
general grounds. In Venkata v. Gli6ngaiiu{l), four learned 
judges took part. Two of thenij M uthuswami Aiyak and 
tvERNAN, J J .j  held that section 18 of the Limitation Act was 
applicable to a suit falling under section 59 of Act I I  of 1864. 
I t  was, however, not necessary to decide the question as the

(1) (1839) I.L.E., 12 Mild., 168 (F.B.)
(2) (1S95) I.L.R., 18 Mad,, 99 (3) (1900) 23 Mad., 389.



application of the sections would nofc the Siiii from limita- Seesr'asa 
tioB. P a r k e r  and WilkiisSoin. J’J.j cannot in our opinion be talren 
to h a v e  espreeged any opinion on t l i e  point, altlioug]; Mr. B a i a g 'a -  S e c r e t a e y  

chariai* contends tlia t they intend to do so. In a later case _™__ 
Isioara PaUar r. Karup/>ars%{l]̂  Oollins, G.J., and Daytes^ J /  
applied section 18 to a, suit under ^ectioia 59 of the Revenue -Vyyar, jj. 
Eecovery Act. In  Seshama v. 6ankara{2), Collins^ O.J., and 
Mothuswami AitaBj eI.̂  applied sectio]i 14 of the Li-mitation Act to 
a suit under the Madras Boiiiidiiry Acb X S V III of I860. They 
observed : The trae constraction of a. 6 then is that save as
to the period of limita,tion, the other provisions of the Generai Act 
o£ liinitations are ap23licable to cases tu,lling under special or local 
law/^ W e do not consider it necessary for the purpose of this 
case to consider whether section 29 of tlie prt-'senb statute corre
sponding' to section t> of Act XV of JS77 may not render the 
general sections of the Limitation Act inapplicabh^ to special 
and local Acts generally. We think that Ahu B ader Sahih v.
Secretary of State for ln(h'a{o) cannot be regarded as oyer- 
xnling the decisions in I’eitJcara r. Chengadu[4:) and Iswara,
Paftar v. Karup]jan(i) ’which laid down the law with regard 

to suits coming luider section 59 of Act I I  of 1864<. They 
were not considered or dl.«sented from in that case. We are of 
opinion that on a construction of Act II  of 1864 the conclusion, 
can be aridved at that the period of six months was intended 
to he subject to the general proyisions of the Limitation Aot.
Ahu Backer Sahib v. Secretary o f State fo r  Indiai^) would not 
preclude ns from^giving effect to that coBclusion.

Act I I  of 1864 was enSiCted when the (leneral Limitation Act 
ill force was Act XIV of 1859. Section 16, clauae (S) of that 
Act pj’ovided that where by any laiW now or hereafter to be in 
force a ehorter period of limitation than that prescribed by this 
Act is specially prescribed, such shorter period shall be applied 
notwithstanding this A ct/’ The starting point of litnitatiou 
and the period of limitation are clearly distinguished as distinct 
factors ill the various statutes of Limitation Act XIY of 1859,
Act IX  oi 1871, Act XT of 1877 and Act IZ  of 1908. Section 3 
of Act XIY of 1859 provided a limitation of one year to set .
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SMNivAaA aside sales for arrears of Grovenimenti revenue from tlio date of
Awawgar confirmation of the sale. The period was liable fco bo

sTiortened by any special sta,tute. In  Mussumat Phoolhas Koon-^ 
um rY. Lalla Jogesliur 8ahoy(l), tlie Judicial Oomniittee of the

StTNDARA Privy Council held tliat clause 11 of section 16 of Act XIV
Ayvak, .rj. 1859 postponing’ tlie starting point of lirnitntion in cases of 

flisa,bility on nccouiit of minority was applicable to snits provided 
for by section 246 of tlie Civil Procedure Oode^ Act Y III  of 1859. 
Referring to Acts V III  and X IV  of 1859 tlieir Lordsliips 
observed : Tlie object of the first was to enact a general code
o£ procedure for the Courts of Civil Judicature not established 
by Royal Charter. The object of the second was to establish a 
general Law of Limitation in supersession both of the regula
tions which had governed those Court??, and of the English 
Statutes which had regulated the pratice of the Courts established 
by Royal Charter. Looking to the 5th sub-section of the 1st 
section (providing a period of one year for suits to alter or set 
a.side summary decisions and ordei's of Civil Courts) and the 
3rd and 11th sections” (providing a limitation of one year for 
suits to set aside sales under decrees or for arrears of Govern
m ent revenue, and a limitation of twelve years to suits for the 
recovery of immoveable property) “ of Act 5?IV of 1859, their 
Lordships have no doubt that the intention of the Legislfitnre 
was that the period of limitation resulting from the 24<6th section 
of Act V III  should in the case of a minor be modified by the 
operation of the 11th section of A ctX IV ; and that this cotistrnc- 
tion has obtained in the Courts of India appears from Huro 
Boonduree Chowdhrain v. Anundnath Uoy Ghowdhry{2)” The 
above passage shows tha,t their Lordships based their decision 
on the construction of section 246 of Act V III of 1859, w hether 
it excluded or not the provisions of the Limitation Act of 1859. 
Their Lordships distinguished an earlier decision of theirs in 
Mohnwniad Buhadoor Khan v. The Collector of Bareilly(3). There 
certain property belonging to A  was taken possession of by B. 
Some years later £  was coimcfced and executed as a rebel and all 
the property in his possession was confiscated including the prop
erty of A. The Boiis of A sued for the recovery of the lands of

98 THE INDIAN" LAW REPORTS. [VOL. X X X V IIl

(1) (187G) L.E., 3 I. A., 7 at pp. 2 i and 25. (2) (ISOrj) 3 W.H. (O.R.),, 8,
(3) (ia74) L,R., I LA., 167 ;it pp. and 176.



Aviiicli they had been dispossessed by the rebel The suit was Srinivaba

brought more than a year after the younger plaintiff came of
age and more than a after tlie iiassin^ of Act IX  of 1859 SEonKTABT

OP SS'-iTHI
wliicli allowed only one ye-n* to sue and did not save the riglits — L
of persons under disabilifjy. Their Lordships held that tlin 
claim vvf\3 barred by limitation. They observed : The "words JJ
are perfectly plain,—no suit brou>j;h.t by any party in respect of 
forfeited property shall be entertained unless it be instituted 
within the pei’iod of a year from the date of seizure. I t  is true 
tha t this limitation is introduced by way of proviso^ But their 
Lordships think tha.tj looking at the various parts of Act and 
gathering’ the purpose and intention of the Leg-islature from the 
■\vliole_, this -was a substantive enactment j and that^ althongh it 
appears under the form of a proviso, it was a limitation intended 
by the Legislature to apply to all suits brought by smy persons 
in respect of forfeited property.^^ W ith respect to the argument 
that a saving with regard to parties under disability must be 
taken to be by equitable construction implied in this ease smd 
thnt the clause in Act X IV  of 185 9 relating to disabilities might 
be imported into the Act^ their Lordships held that it could not 
be doue. They observed: '^This Act is of a special kind and 
does not admit of those enactments being annexed to it.̂  ̂ This 
seems to show that their Lordships’ judgment was b^ised on the 
construction of the special Act in question. Referring to this 
decision their Lordships observed in Mussumat Phoolhas 
Koonwur V, Lalla logBshur Sahoy(l). " I t  arose upon a very 
special statute, %nd upon that ground the judgment rests.'’*
Then they refer to the'passage cited above and point ou t:
“ And they proceeded to observe that the application of the 
statute (if it did apply) would not assist the appellants who 
would not even in that case have brought their suit in  proper 
time. ” I t  is clear that their Lordships were disposed to regard 
the pronouncement it\ the earlier case as a dictum not n* cessary 
for the decision of the ease. The learned Government Pleader 
argues that the decision in  MussunKit Phoolbas K.oonwivf v.
Lalla Jogeahur 8ahoy{l) proceeded on the ground that the two 
statutes, Acts Y III and X iV  of 1859, were pa^ssed in the 
same year, a fact to which their Lordships uo doubt refer; hut
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S m n i t a s a  we cannot agree that any stresf? was intended to 'be laid npon 
Avyangab circmnsta.nce. TLe basis of the decision^ a,s we inaider-
SsoRETA RY  gtin,iid it, was tliat tlie provisions of the a'enei'Bl Code of 
o v  Static.  ̂ .

-—  Procedure .sbonld be regarded fis snbject to those of ibe general
Code of Limitation., We do not think any distinction can be 

A-yyar, J.I. -with respect to the npplicability of the general provisions
of the Code of Limitation between snits for whicb a special 
period of limitntion is presci'‘i.bed by tlie Civil Procedure Code 
and those for wliich a, special period is prescribed by some other 
statute. Both the decisions of the Privy Council proceeded 
npon the construction placed npon the particnlar statute in 
question in each case. W e mnst take it that the Legislature in 
Madras woiS not unaware of the provisions of Act X IV  of 1859 
when it enacted section 59 of Acti I I  of 1864. In our opinion 
it did not intend to do anything more than shorten the period of 
one yenr given by the Limitation Act to suits to set aside anles 
for arrears of revenue, and, having regiird to tlie language of 
clause 8 of sectiou .16 of Acf; XIV of 1859 we nmst concliK?o th a t , 
the legislature intended that the period prescribed in section 59 
of Act I I  of 1864 should be subject to the general provisions of 
the Limitation Act for ihe time being in force which miaht 
have the effect of postponing the starting poini} of liraitation or 
of excluding any time in the computation of the period of 
limitation. The question of the constrnction to be placed on 
section 59 cannot be affected by section 29 of the Liiiiitfition Act 
IX  of 1908. W hat effeo! sectiou 29 would have upon provisions 
in special Acts which could not be construed as subjecting 
any special period of liinitatiou presfrjljed fhci'eiu to cuy provi
sions of the Limitation Act, it is uuiiecessary to consider in this 
case. We feel strengtliened in this conclusion by the decisions 
of this Court already referred to above relating to the limitation 
for suite coming within section 59 of Act I I  of 1864. W e  hold 
therefore tliat the suit in the present case is not barred by 
limitation and reversing the decroes of the Courts below remnnd 
the suit for disposal on the merits to the Court of .FirstInstance. 
The costs of this and in the Lower Appellate Court will abide the 
result.
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