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the arguments urged in tlie present case with respeot to section 
15 of the Trusts Act and ■with, regard to the trustees’ liability far 
interest do not appear to have been addressed to the learned 
Judge.

The result is that the Second Appeal must be dismissed with 
costs.
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ÎArwVSA-BlMA.
St-KDAUA

A t y a e  an d  
Sad ASIYA 

A y y a h , ,TJ.

APPELLATE CIYIL„

Bejore Mr. Justice Miller and Mr. Justice AlJ.tiT Raliim..

0, NAKU AMMA and thebe others (DEFEisrANTts Nos. 2 to 5),
A ppellan ts ,

1912. 
October 

2S Rutl 24.

0. RAG-HAYA MEKOK and others ( P l a in t iffs  a n b  

D e f e n D x I x t s ) ,  E e s p o n d e n t s .^

MaJahctr Laiu—R ijh t to maintenance-'~Memhors of a tavashi—Maintenance out of 
tavcizhi property—Suit against managing member of iavazM — Ta n va d  
property, insufficient for mainUncmce—G ijihy hushand to wife—Mention of 
Qliildren— Interest talcen hy vjifo  ̂ whether ahsolute—Right of tavazhi—' 
Construction of deed of gift.

A member of a fcavazlii Ixas a righ t to sue tlie maiaaging member of tlie 
tavazlii for liia mainfcenancs if maintenance is refused by eiioh managiug member, 
■where tlie karnavan of the tai'wad is xinalDlB to maintaiu th s member out Oj 
tarw ad property. I t  is immaterial whetlier the member of the tavazhi seeking 
juainteuaiiee, has private means suffioienfc to  proTide for him an adeqtiate 
maintenance without necessity of recoiirse to the tavaabi property.

Pu travail as am property is held by the members of the tayaahi to which it 
belongs with the or^jinai’y incideuts of tarwad property.

Per A bdur S.AHIM, J .—BvetTi ap a rt frojii the fac t whether there is sufficient 
property of the tarw ad to which a member of a tavazhi can. look for mainten­
ance, he has a righi to  demand an allowance in. the nature of maijitenanoe from 
tlie tavazhi property itself.

Maintenance is not a mere subsistence nUowance. I t  should bo based on 
the  value of the tanvad property, the position of the members and nob confinsd 
to  w hat ia just euiiicient to satisfy the needs of the mejHbei'S.

A member of a tavaxhi is entitled  to an allowanoe for maintenance both 
from tlie tavazhi and tarwad properties.

W here a deed of g ift in  favour of a woman is clearly expressed to be to her 
and her children, there is no w arran t for construing i t  as conferring on. the donee 
an  absolute title to the property given whei-e the donee is the wife of the donor 
and a member of a Marumalikattayam, tarw ad. I t  makeB no diffiefenoe tha t the 
karnavan of the tarw ad joined in  the gift.

* Appeals !Nos. 129 and 255 of 1909 and Appeal No. 5 of 1910.
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R a g h a \ a  g iio iilc l b e  d e d u c t e d  b u t  n o t  i a t e r e s t . o n  d e b t s  c o n t r a c t e d  a f t e i - t l i e  p e r io t i  f o r
M e s o n .

w liio h . i n a i n t e n a o c e  i s  c l a im e d .

Appeals against tlie deorees of K. I mbicghunni Naib  ̂ tlie 
Sul)ordmate Judge of Palgliat, in Original Suits No. 149 of 1908 
and No. 45 of 1907, respectively.

These appeals arise out of two connected suits. One of tlie 
suits was filed liy the junior meml3ers of a tava^lai against ifcs 
managing member for maintenance out of certain tavazlii 
property. Tlie ofclier an it was filed by tKe eldest female member 
of tlie tavazlii for a declaration tliat certain properties were her 
absolute properties belonging to her under deeds of gift and 
were not liable for the maintenance of the defendants in her suit 
who -were the plaintiffs iii the other connected suit. The 
properties claimed by the female member (Naku Amma) were 
granted to her on a kaiiom-demise, the consideration for which 
was paid by her husband^, and the document was executed by 
her husband and his karnavan who were the sole members of 
their tar wad at the time and the document mentioned that the 
kanom grant was to Naku Amma and her children. W ithin a 
month and a half after the document referred to above, 
the same persons executed another document in favour of ISTaku 
Amma alone of certain properties now in dispute. The lower 
Court held fehat the properties dealt w ith in both the documents 
were not the absolute properties of Naku Amma. The donee 
appealed to the High Court. The farther facts appear from the 
judgment of the High Court.

0. F. A^iantliakrislinci Ayyar for the appelldfiitSa 
The Honourable Mr. J". L. Rosario^ the Officiating Advocate- 

General, for the respondents Kos. 5, Q, 9, 10. and 12.
T. R . Ramachandra Ayyar and T. B . Krishnaswami Ayyar 

for respondent ISTo. 8.
Others not rej^resented.

Miil k r , J .  M il l e R; J  .-—These appeals relate to the property known as 
Kulactam atu. The first question is whether this property 
belongs to Naku Amma alone or to her tavazh i; and I  have no 
doubt that the Subordinate Judge’s conclusion on this question 
is the righ t one. Exhibits XXXIY and XIV' make it clear th a t 
the g ift was to her and her children and I  find no vrarrant for 
construing a gift so expressed as conferring on the donee an
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absolute title to tlie property giveiij wbere, as liere, the donee K̂aku amma 
is tlie -wife of tlie donor and a mem'ber of a. marumakkattayam eac!hava
tarwad. And it seems to me to make no difference t t a t  tlie Mekon.
karnavan of the tavazlii joined in the gifts. The next question Miller, j . 

with which I  propose to deal is whether or not the plaintiffs in 
Original Suit No. 45 o f 1907 can maintain the suit for m ainten­
ance against ISTakii Amma. The contention is that they are 
bound to sue the  karnavan of their tarwad now whatever be the 
rights of members of a tavazhi in the tavazhi property. I  think 
there can "be no doubt that one of them is to look to the income 
of the property for maintenance if they are in need of it.

In  the present case I  proceed on the footing that the 
ka,rnavan of the tarwad is unable to maintain the members ; 
he has said so, and Mr. Ananthakriahna Ayyar did not contend 
that he is not telling the truth on that point. The members of 
the tavazhi, therefore;, have to look to the tavazhi property or bo 
their private property for their maintenance. I t  has not been 
shown—I do not say that it would have made a n j  difference if 
it had been shown*—but it has not been shown that any of 
the tavazhi members now seeking maintenance has private 
mea.ns sufficient to provide for him an adequate mainten­
ance without the necessity of recourse to the tavazhi 
property. Therefore the members have to look to their 
tavazhi property and^ I have no doubtj have a right, if 
maintenance is denied to them by managing member_, to sue that 
member for i t ; I  can see no ground on which that right can be 
denied to them #here  t h |  circarastances are those of this case.
There is no direct authority on this question but we are bound by 
authority to hold that putmvakcbsam property is held by the 
members of tavazhi to which it belongs^ with the ordinary 
incidents of tarwad property and no reason has been suggested 
why in the circumstances of the present case the right to sue for 
maintenance ont of the income, which is the right of a member 
of a tarwad when maintenance is denied to him, should not be 
given to the members of the tavazhi. I t  is not suggested that 
maintenance has not been refused by N aku Amma. The suit is 
therefore good.

The property being tavazhi property, the next question is as 
to the  amount of the income. I t  ia contended by the Appella-nt 
that it should be reduced by the amount! of tbe interest on ^
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Naku Asima Jeb t of Rs. 1,500, wliich it is claimed, bIlouW be held to be a 
Eaqhava debt binding on the tavazbi. Anotlier sum of Rs. 1,500 which 
Mi^n, in the Court below is also said by Mr. Anantha-

Millee, j . Ayyar to be a debt binding- on the tavazh i; bu t it was
contracted after the period for which maintenance has been 
claimed in this suit, and he does not contend that the interest 
payable on that should be deducted from the income out of which 
maintenance is payable for the period to which these appeals 
relate.

[His Lordship then dealt with the evidence in the cases and 
disposed of the Appeals Nos. 129 and 255 of 1909 and then 
proceeded as follows ;]

Appeal T^o. 5 of 1910 relates to another item of property 
which is known as Komban Patta. The only question in this 
appeal is whether that property is the absolute property of Naku 
Amma or belongs to the tavazhi. Exhibit X V III is the document 
which evidences its transfer to Naku Amma and by that docu­
ment the transfer is to her alone. That document is a month and a 
half after the document Exhibit XXXIV to which I  have referred 
in dealing with the other two appeals ; and an argum ent is 
based on the difference in the form of these two instruments* 
By the latter, Exhibit XXXIV, the g ift of the property there dealt 
w ith was to Naku Amma and her children. By Exhibit X V III it 
is to Naku Amma alone. We are asked to hold that this difference 
proves that the gift under Exhibit X V III was a gift of absolute 
property to Naku Amma. If  these two documents had been 
executed on the same date and drawn v?p by the*same conveyance 
no doubt th a t would be strong evidence in favour of the conten­
tion. The greater the distance between the dates of the 
documents the less will be the weight which attaches to such 
difference. I t  appears that there was a month and a half 
between them and I  think it can be legitimately suggested that 
an inference might be drawn in favour of Naku Amma from the 
difference; but at the same time it has to be remembered that 
ordinarily in a document conferring an absolute estate we expect 
to find some words to the effect tha t the property should be 

enjoyed by you and your sons and grandsons for ever and ever 
or some similar words. Here there is nothing. I t  is only tha t 
the gift is to the wife ■ apart from any other consideration, if I 

Exhibit X V III ajid nothing more before me, I  should be
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mcli-ned to Iiold that it was intended by tlie donor as a fid n i-  naku auma
vakasam gift, a gift for the benefit of ITaku Arnma and lier ^
T •tH • J.T 1 p î AGHAVAchildren in the absence of words to show th a t he intended to gire Mekok. 

an absolute estate. j.
Taking it with Exhibit XXXIV alone I  might be inclined to 

take a different view ; but there is other evidence which discounts 
the effect of Exhibit X X X IV . In Exldbit P  we find that Nakn 
Amma allowed one of her sons to claim a share in this as well as in 
other properties : and I  do not think that that is satisfactorily
explained on the ground that she was trying to shield her pro­
perties from Ms creditors, for fear that the creditors might take 
advantage of t h e r e  b e in g  no release of these properties and claim 
N aka Amma^s property as that of Madhava Menon. Exhibit F 
I think may be taken to counteract such inference as may be 
drawn from the difference between Exhibits X V III and XXXIV,
W e find also tha t the allegation of N aka Amma that she bought 
this property with her own money is contradicted by her evidence 
in a former suit. Exhibit G, wherein she lumps this property to­
gether with other properties as gifts from her husband, so that 
the case she originally made that this property was purchased by 
her for Es. 200 fails. And as a gift on the whole, I  am unable 
to differ from the view of the Subordinate Judge that it was 
intended to be a putravahasam gift.

An argum ent was also pressed that the decision in Original 
Suit No. 177 of 1902 concludes the question between the parties.
The fourth defendant there, is the person who is now the first 
plaintiff in Original Suit JSTo. 45 of 1907. The plaintiffs in that 
case alleged that this Komban Patta  was the family property and 
the fourth defendant in that case supported that claim in the 
lower C o u rt; but in the appeal the fourth defendant did not 
appear but the plaintiffs admitted that Komban Patta  was the 
separate absolute property of Naku Amma. I t  is suggested th a t 
the decision in  that appeal or the decision of the Court of First 
Instance that the property was Naku Amma^s separate property 
binds the first plaintiff in Original Suit No. 45 in the present case*
The Subordinate Judge  holds that it  is not so and I  think he is 
right; for in the appeal the fourth defendant made no admission ; 
and in fact did not appear and the Court which tried tliafi suit in 
the first instance was not competent to try the present suit. The 
isslie whether this land was the sole property of Naku Amnip. w ^
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N a k v  a  mm a  not an issue on which any relief was soug’hfc. I t  was an issue 
merely incidental to the question what amount of maintenance, if 
any, should be decreed to plaintiffs. The District Munsif who 

M i l l e r ,  J. tried, that issue is not competent to try  the present suit and on 
that gToand I  am of opinion th a t the decision in that suit doea 
not bar the present suit

I t  is hardy contended that the sale and mortgage to the third 
defendant in Orig-inal 8uit No. 45 of 1907 should he held good 
once it is found tha t the gift was s, putravakasam  gift enuring for 
the benefit of the tavazh i; Mr. Ram.aohandra Ayyar conceded 
that the gift of Es. 500 out of love and affection made it 
impossible to press that contention. He suggested no doubt 
that the third defendant might hav^e a charge on the tavazhi 
property^ for a portion of the amount of Exhibit X V III, but 
that question does not arise in this case. This appeal fails 
and is dismissed with costs.

A b d tjr  R a h im  j J.*—I  agree in the judgments delivered by my 
learned brother in the Appeals. I wish to add only a few words 
on the general question of law whicli has been raised by 
Mr, Anantakrishna Ayyar in Appeal JSTo. 129 of 1909. The 
question is whether^ as his contention is, a member of a tavazhi 
is not entitled to ask for maintenance from that karnavan of that 
tavazhi, at any rate so long as there is a tarwad to which such 
member can look for his maintenance. His argument is that a 
member of a tavazhi, who is also a member of a larger tarw ad, 
is entitled to maintenance only from the tarwad property and in 
no case can he ask for maintenance f̂ ’om the ^4vazhi property. 
I t  seems to me that this contention is clearly unsound. Though 
there is no authority directly in point, there can be no question 
that all the members of a tavazhi have an interest in the tavazhi 
property. Then, if they have an interest in the property, what 
is the nature of the interest or what is the benefit they are entitled 
to derive from that interest ? W hen I  put this question to 
Mr, Anantakrishna Ayyar, the learned vakil, went so far as to con­
tend and he had to go that length in order to make his contention 
good that a member of a tavazhi could not look for any benefit 
from the property, and that the income from the property musfc be 
accumulated in the hands of the karnavan. I t  seems to me that 
this is a proposition which cannot possibly be accepted. The 
jiTiembers of a tarw ad are not entitled to any share in the tavazhi
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property, and if they have any  infcerest in  th e  tavazlii p roperty  a t Nakk Ahma 
all, they must have what lias been called the right of m ain ­
tenance. It has heeii aatlioritativelj laid down and this is not 
denied that a tavaxhi property is sabject to the ordinaiy incidents 
which attach to tar wad property. These incidents Lave not all 
been clearly defined; but there caa be no doubt, whatever they 
m a y  be, a member o£ a tavazhi is entitled to an alloivance in the 
nature of maintenance from the tavazhi property, i t  is argued 
by Mr. Ananfcakrishna Ayyar that no member of a tarwad is 
entitled to maintenance unless he resides in the ta,rwad hoase.
That is undoubtedly so j then he argues further that unless the 
member of a tavazhi lives in the tavazhi house, he will not 
be entitled to maintenance, and .suggests that, if we allow 
the members of a tavazhi the right of maintenance against 
the karnavan of their tavazhi, then in some cases it may 
be difficult to work out their rights. I am not prepared 
to say that in some cases difficulties may not arise; but here 
we are not faced with any such difficult3̂  And further in this 
case the karnavan of the ta.rwad is unable to make any 
allowance by way of maintenance to the plaintiffs. But so far 
as at present advised it strikes me that even apart from the fact 
whether there is sufficient property of the tarwad to which a 
member of the tavazhi can look for maintenance, he has got a 
righ t to demand an allowance in the nature of maintenance 
from the tavazhi property itself. I t  has been decided in the 
first place that the maintenance which a member of a tarwad 
can claim is not a mere subsistence allowance. The allowance is 
to be according to the valpe of the tarwad propeity, the position 
of the members and is not confined to what is just sufficient to 
satisfy the needs of those members. I t  has also been decided 
that the fact that a member of a tarwad is possessed of private 
means is not a good ground for refusing all allowance to him out 
of the tarwad property. I  think these two facts tend to show 
that though the allowance which a member of a tarwad is entitled 
to receive from the tarwad property is generally called main-, 
tenance and is to a great extent in the discretion of the fearnavan 
the word must be understood in a very liberal sense. Thus if a 
member of a tarwad is entitled to this allowance independently 
of whether he has private means or not and if his right is not 
limited to mere subsistence allowance when the income of the

7



Ra|hm, J.

Naku Amma p r o p e r ty  admits of more, tlien I can see notliing inconsistent or
R a g i i a y a  anomalous in allowing’ a member of a tavazlii allowanoe bctli
M sw o n . from tlie fcavazhi properties and the tarwad properties. On tlie
AETimi otlier haiidj if we are to give effect to the contention w iich  lias

been Tirged on belialf of tlie appellant, we sliould be reduced to 
ill is position ; there m aj be valuable property which the tavazhi 
owns and at the same time for years together there may be no 
use for that property and the income must go on accumulating. 
T h a t, I  think, would be clearly against public policy and cer­
tainly is against the spirit of the Malabar Law, This is a lh that 
I  have to say and I  agree in all the points with the judgm ent 
delivered by my learned brother.
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Ih/ore Mr. Justice Sundara Ayyar and Mr. Justice  
Sadas'iva Ayyar.

1912 RANDUPARAYIL KUNHI SOU ( K arnavan  and MANAGEii
Ocfcol)Gr2l OF HiS TAEWAD— PlAINTIPI''), APPELLANT,arid

N ovem ber 13. v.

ABLUKANDIYIL PARKUM MTJLLOLI CHATHU ( F ourth 
D efen d an t) , R espond

Lessor and Ica.'̂ ee — Jnf^ignv.ent hy les.see—.As-̂ nj/iee’a right to apim-tionmenf, as 
(iijainstli-sior— Transfer of Pro;periij Act (I i'" of 1.882'), ss. 36 and IDS—Appor- 
iionment in  EngliKh. Loiv—under Btadutii Law in EniflaMcl—midifr the IS-nijlitih 
Common Ltxw—Bent— Interest accrues (lf‘ die in dioii'f '--English Statute I,aw, 
/principle of, to he fallowed in Ind ia—No Statute Law in Indio—Jp 2̂ ortionme7it 
as heiwem lessor and lesspfpf, assiffnoe.

A n  assignee from a lessee is ontifclod to olaiiu as againsl; the lessor apportiou- 
meut of lent accruing- (Jno after tlie dato of assigixinent to him up to tlie time 
of a transfer (if any) of liis intere.si; as nsKigneo to a third person.

There is privity of estate between tlio lessor and the assignee, and the 
latter is bound to perform the co-venants of tlio lease after the assignmeiit, 
Poaseaaion is not the ground of the assignee’s liability but the privity of estate 
wliicb is created by the aEsii^nnaeiit itself.

It is settled law that Ihe privity of efctate between the lessor and the 
lessee’s assignee is t e r m i T i a t e d  by an aBsignment by tbe assignee of b i s  i n t e r e s t  

to a third person.
On principle there seems to be no reason wliy an asbigaee should not he 

eatitled to apportionment) as betweoa himself and the lessoi.’, and why rent

* Second Appeal No. 1581 of 1911.


