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held to be landholders and the suit for rent by them against the
defendants is one cognizable by the Sub-Collector. This view
is in accordance with the judgment of Aspur Ramy, J., in Surya-
narayane v. Bellayya(1), who upheld the view taken by the
Subordinate Conrt of Cocanada although no reasons are stated
in the judgment.

The decrees of the lower Courts must therefore be reversed
and the suit remanded to the Court of First Instance for disposal
according to law, No objection to jurisdiction was raised by
the defendants. In the circumstances all costs up to date must
abide the result of the trial,

APPELLATHE CIVIL.

Before Mr. Justice Abdur Eahtm and Mr. Jusiice Sadasiva
Ayyar.

B. GOVINDAPPA (PrLANpirF), APPRLLANT,
1.

B, HANUMANTHAPPA (Frest Derexpawt), RescoNpeyt.®

Assigrnee of a money-decree of the Original Court—Decree reveysed in appeal——
Asgignee not « party to the uppeal—Money realised by nssiynes in exvceution—
Application by  judgment~debior for restitution—Objeciion by assiynee to
application—Suit by judgment-delior against assignee—Iraud and collusion
between judgment-debior and original decreg-holder, ofset of— Cinil Procedurs
Code (Act XIV of 1882),{sec. 583—1is pandens,

A judgment-debtor, from whom the assigneo of 2 money-decres has realise(l
the deeres-nmount in execulion, is ontitled o recover it back from him when
the decroe iB afterwards roversed in appes] even if the nssignee of the original
deoree was not brought on the record in the appoal.

Neither the fact that the assignment was made before the appeal was filed
nor the fact that the judgment-debtior had knowledge of the assignment before
he lodged his appeal makes any difference,

Whove the deerce of the Appellate Court was the reault of fraud snd colln-
gion bebween the judgrﬁent—dehto.u and the original decrec-holder, it i8 porsible
that such a plea if made aud proved would be a sufficicnt answer to o guit hy the
indgment-debtor against the asgignee of the deorec,

(1) Civil Revigion Petition No, 896 of 1910,
¥ Second Appeal No. 187 of 1913,
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Money obtained under an invalid process of Court must be freated as mouney
had and received to the use of the person from whon it was realised.

A suit for restitution by the judgment-debtor was maintainable, where he
had sovght his remedy for restitution by an applicati n made to the Comt which
executed the decree and it was on the objection of the defendant (assignee of the
decree) that he was driven to institute the suit; the defendant cannot mow be
teard to say that the procedure to which he himself successfully objected was

the proper procedure.

Settappa Gounden v, Muthic Gowndan (1903) LL.R., 81 Mad., 268, and
Doraisami Ayyer v. dmnasami Ayyar (1900) LL.R,, 23 Mad., 306, followed.

Tangt Joghd v. Hall (1900) LL.R., 28 Mad., 203, veferved to.

Lalia Prasad v, Sudiy Husen (1902) LL L., 24 All,, 288, dissenfed lrom,
Szconp ArPPEAL against the deerce of N. Laxsmava Rao, the
Subordinate Judge of Bellary, in Appeal No. 73 of 1908,
preferred against the decreo of C. V. Sampary AYVANGAR, the
Acting District Munsif of Hospet, in Original Suit No. 32 of
1908.

Govindappa, who is the plaintiff in the present snit which
hus given rise to the present appeal, was the judgment-debior
in a previous suit (Original Suit No. 185 of 1905), which was
brought against him by one Basavva on a promissory-note
executed by Govindappa in favour of one Adivayya. Dasavva
brought the said suit (Original Suit No. 185 of 1905) alleging
that Govindappa really owed money to her and at her instauce
executed that pro-note in favour of Adivayya who was also a
defendant in that suit. DBasavva obtained a decree in her
favour in the Original Court against Govindappu. Basavva
transferred the said decree in Orviginal Suit No. 185 of 1905 tu
Hanumanthappagwho is the first defendant in the present suit.
Subsequent to the assignifient of the decree, Govindappa filed an
appeal against the decrae in Original Suit No. 135 of 1905 but did
not make the assignee a party to his appeal. When the appeal
was pending, the assignee Hanumanthappa executed the decree in
Original Suit No. 185 of 1905 as Basavva’s assignee and, having
realised the decrec-amount, received it from Court on furnishing
security under the orders of the appellate Court, the second
defendant in the present suit having stood surety for him.
Subsequently the appeal was disposed of in favour of Govindappa
(the present plaintiff), and the decree in Original Suit No. 185 of
1905 was reversed. OCovindappa moved the first Courb in
execution for an order for restitution under section 588 of the
Civil Procedure Code (Act XIV of 1882), but the application was
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Hanvmak-
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Govmoarea disallowed on objection taken by Hanumanthappa. Hence
Hanvusy. this regular suit (Original Suit No. 32 of 1908) was brought by

THAPPA,

ABDUR
Bammm, I,

Govindappa against Hanumanthappa (the assignee of the decrce)
and his surety as the lirst and second defendants. The District
Munsif decreed the suit in favour of the plaintiff, but the decree
was reversed on appeal by the Subordinate Judge. The plaintitf
preforred this second appeal.

Mr. 1. V., Bluthulnishna Adyyor for the appellant.
The Honourable Mr. L. 4. Govindaraghava Ayyer for the
respondent.

Arpur Ramm, J.—This Second Appeal raises the question
whetlier a judgment-debtor from whom the assignee of a money-
decree has roalised the decretal amount in execution is entitled
to recover it back from him when the decree is afterwards
reverscd in appeal, if the assignee of the original decree was not
brought on record in the appeal. I may mention that it is not
necessary to-consider the question whether the plaintiff conld and
should have sought his remedy for restitution by an application
made to the Court which executed the decree, for he did make
such application and it was on the objection of the defendant
that he was driven to ingtitute the present suit and the defendant
cannot now be heard to say that the procedure to which he
himself successfally objected was the proper procedure.

Upon the merits what is urged in support of the judgment
of the Subordinate Judge who has decided against the plaintift’s
claim is that he not having impleaded the gresent defendant
who had obtained an assignment of the decree of the first Court
as a respondent in the appeal against the decree, the decree of
the appellate Court cannot bind him because it might be that the
decision of the appellate Court was the result of collusion between
the present appellant and the original decree-holder, the assignor
of the defendant. Now no such fraud was ever pleaded and it
is possible that if it was pleaded and proved that that would be
a sufficient answer to the suit, But in the absence of frand it ig
difficult to see why the decree of the appeliate Court should not
bind a person who has chosen to obtain an assignment of the
decree of the first Court. It is not contended that a judgment-
debtor wishing to appeal against the decree is bound to make
the assignee of the decree a party to his appeal though it might
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be open to him to apply for an order to that effect. The judg-
ment-debtor’s right of appeal is in no way affected by any inter-
mediate assignment of the first Conrt’s decree. The assignee
himself might apply to be brought on record in the appeal and
if he chose to leave the conduct of the appeal to the decree-
holder it does not stand to reason that it should be open to him
to question the decree that may be passed by the appellate
tribunal. It is the decrce of the latter Court that is the final
decree in the case, being in substitution of the original decree
and the doctrine of lis pendens clearly applies to an intermediate
assignment of the original decree. The fact that the assignment
was made before the appeal was filed cannot make any difference
in this respect [see Settappa Goundan v BMacthie Goundan(1)] nor
for reasons already stated, the fact that the judgment-debtor
had knowledge of the assignment before he lodged his appeal.
On behalf of the respondent much rveliance is placed on
Lalta Prasad v. Swdig Husen(2) which is certainly a decision
directly in his favour. On the other hand the appellant cites in
support of his contention the anthority of ZTangi Joghi v. Hall(3).
With all respect to the learned Judges who decided the former
“case we are unable to accept their view of the law. The main
reasoning on which that ruling is based seems to be that because
in case the judgment-creditor himself had executed the decree
of the first Court and made over the money realised to a third
person, the judgment-debtor who succeeded in appeal could not
follow the money in the hands of that third person. It must be
held that wherogbhe assignee of the decree himselt realised the
decrce in execution the j#dgment-debtor would have no cause of
action against him when the original decree isreversed in appeal.
In my opinion the two cases are not based on the same legal
considerations. Money is not ear-marked property and there-
fore in the first case there is no principle of law according to which
it can be followed in the hands of a third person. But the
other case is quite different. Here one person by a compulsory
process of Court obtains money from another and it is afterwards
declared by a superior tribunal that the original process was

unjustified. It seems to me that money so obtained under an

invalid process of Court must he treated as money had and

(1) (1908) I.L.K., 31 Mad., 268, (2) (190%) LL.R., 24 AlL, 288.
(3) (1900) L.L.R., 28 Mad., 203,
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received to the use of the person frem whom it was received
That is the principle on which the doctrine of vestitution which
underlies section 583 of the Civil Procedure Code ot 1882 rests.
The decision in Tangi Joght v. Hell(1) in my opinion supports the
distinction which we have drawn befween a case where the act
complained of and in respect of which rvestitution is sought was
done by the agency of the Court and a case where sueh ach was
independent of any process of Court. ‘I'here is no doubt that the
property of which restitnbtion was songht in the Madras Court
was immoveable property, but the principle of the decision is, to
my mind, equally applicable in cases like the present. That
principle is well expressed in the observations of an American
Court cited by the learned Judges in Dorasami Adyyar v.
Annasami Ayyar(2). But the cases have no application when the
party secking to be restored to the possession has been wrong-
fully dispossessed by the agency of the Comrt. He does not stand
in the position of the actor in a suit who seeks the aid of a Court
to regain any possession lost by his own negligence or misfortune,
On the contrary he is ont of possession only becaunse the Court
has wrongfully put him out, and whoever is in is there only
because the Court has wrongfully made room for him o get in
« . . The plaintitf, in my opinion, is entitled to wTesti-
tution. The decree of the lower Appellate Court must therefore
be reversed and that of the District Munsif restored with costs in
this Court and in the lower Appellate Court.
Sapasiva Ayyam, J.—1 entirely agree and I do mot think
that I can usefully add any words of my own,

1

ra

(1) (1900) I.L.R., 23 Mad., 203, (2) (1400} LL R., 23 Mad., 500,




