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definition of “ street under section Socialise (27)^ includes tlie 
drain space on either side of the sfcr'eet. There can be n 3 doubfc 
tliat tliougli the munioipalifcj may nofc have vested in it the 
right to the space np to the sky over the drain and street, it 
must have had such a right a t least up to a height of about 
twelve feet over the level of the street ia  order that it might 
properly exercise its powers of repairing, widening and altering* 
cleaning and doing other duties in connection with the street 
and the drain. The pial is therefore clearly an encroaohxneat, a 
projection and an obstruction in the street. They, have the right 
accordingly to remove it and this suit for an injunction against 
their removal of such projection was rightly dismissed by the 
Lower Appellate Court. I  would therefore confirm its decree 
though not on the grounds on. which the Lower Ooart based 
its decision. The appellaufc must pay the costs of the second 
respondent, the Secretary,of State. Second Appeal No. 1S34 of 
1910 follows.
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.Before Mr. Justice Sundara Ayyar and Mr. Justice Sadasiva
Ayyar,

K .  L . C. T. O H [D A M B A P o A M  OHETTY ( P e t i t io n e d ,) ,  A p p e l la n t ,  1912.
Septomber 3.
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V. V- R. ISTAl^APPA (^HETTY and EianT others (Oofntbe- 
PjSTITtONEBS Nos. 1, 2, 4i TO 10), RbSPOIVDBNTS.*

Provincial Insolvency Act (III  of 1307), ss. IS, 16, 18, 19, 20, 22, 46 and S2—
Official Uecaiver’s order dismissing insolvency psiition—ifo appeal direct to 
Rtgli Gourt—Practiee—N'o interference in  revision wli&re other remedy opsn,

No appeal lies xmder eeotiion 46, clause (2) of the Proviaoial Insolvency Acf; to 
tb.0 Higli Oourfc from the order of an Official Rsoeiyer dismissing an insolvancy 
pebition; h a t an appeal agaiast orders passed by the Offloial ReceiTer lies,
■under eeofcion 22, only to the Disfcriofc Oourt. The lansaage of seofcion. 33 read 
■with section 52, clause (2) shows th a t such, right of appeal is not confined to 
■orders made under sections 18, 19 and 20, but exieads to all orders of the 
Eooeirer,

* Appeal Against Order liTo. 206 of 1910.
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o u te r  I Ad Official Receiver invested w ith tlie po-^rers mentioned in d anse  (a) 
of scction 52 (1) has the power to dismias an insolvencj petition nnder 
section 15.

The Gonrt -will not interfere imrler section 115, Civil Procoduro Code, in a 
case -where othex' adequate i’emedy open.

A p p e a l  ag’ainst the order of T» S, B a m a s w a m i  A y y a n q a ^  tlie 
Official Eeceiver^, Madiira^ in Insolvency Petition No, 5 oi; 1910? 
in InaolTency Petition No. 2 of 1909 on the file of tlie D istrict 
Coart of Madura,

The appellant filed liis petition in insolvency in the D istrict 
Oourtj Madura. The District) Court transferred the petition for 
disposal to the Official Heceiyerj who presumably had ' been 
in.Y0sted with the powers speciBed in section 56, clause (1) of 
the Provincial Act, The Official Beceiver held an enquirjp and 
findinjw that the petitioner had suppressed his accounts and had 
also entered into colourable tru.nsactiova with  a view to sorecn 
property from the creditors^ dismissed the insolvency petition. 

The petitioner appealed direct to tbo H igh Court.
O. S . VenliatacJinriar for the appellant.
The Official Receiver has no jurisdiction to dismiss tho peti­

tion. Section 52  ̂ clause [a)  ̂ enables him only to pass orders of 
adiudication. Section 22 gives a right of a,ppeal only in the  
case of orders comprised under section 18, 19, or 20. In  any 
case this appeal ought to be treated as revision XDetition under 
section 115_, Civil Procedure Code.

iT, /S'. Krislmaswami Ayyangar for T. Narasimha Ayycmgar 
for the respondent. I take a preliminary objoction. There is 
no right of appeal to the High Court this case. Tho appeal 
has been preferred nnder section 46, clause (2) of Act I I I  of 1907^ 
which provides for an appeal only against certain orders by tho 
District Court. The order in this case having been passed by tho 
Official Receiver; section 46, clause (2), will not apply, Tho 
Official Eeceiver has been empowered nnder section 52, and 
clause (2) thereof makes his oi'ders and acts, orders and acta of 
the District Court subject to the appeal to the Court^ which is 
the District Court. Section 22 gives to the Court amplo powera 
to correct all wrong' orders of the Official Ptcceiver. The appel­
lant not having appealed to the District Gourt^ cannot m aintain 
this appeal in this Court,



JtfDGMEN’T.—A preliminary objection is taken to this appeal, ghibvm-
Tiie appeal is preferred under section 46  ̂ clause (2) of Act I I I
o f 1907. The order appealed agaiast was passed by an Official .In’ a g a f f a .

Receiver appointed nnder the Provincial Insolvency Act. Section gDwnaA
22 of the Act provides for an appeal to the District Court against

^   ̂ ^  °  S a d a s iv a
th e  orders of the Beceiver. Under section 52 of the Acu the Ayyae, JJ.
H igh  Court has the power to direct that the OfBcial Eeceiver
shall have power to hear insolvency pefcitionSj to esiamine the
debtor and to make orders of adjudication. I t  is not denied,
and  we presume it is the factj that the High Court has directed
that the Official Receiver in this case slioald have tha t power.
I t  is contended that the power given mider this section would
not entitle tlie Official Receiver to dismiss an insolvency pefcitiaii;
Clause (a) of section 52 (1 ) invests the Official Receiver w ith the
same powers (to hear insolvency petitions^ to examine the debtor
and to make orders of adjudication) in any matters in respect
of which jurisdiction is given to the  Court by the Act. The

. sections relating to the procedure to be followed at the hearing
of an insolvency petition by the Court give power to the Court
to dismiss the  petition (see section 15) in certain cases. Section

■ 16 then provides that, where a petition is not dismissed under
section 15. the Court shall make an order of adjudication,
sinless the  debtor is able to propose any composition or aoheme
which shall be accepted by the creditors and approved by the
dourt.

There can be no doubt that the Official Receiver should follow 
the same procedu^ and his power to adjudicate is only in cases 
where tbe petition is not dig missed. There can be no reasonable 
doubt, we think, that he has the power to dismiss the petition.
However this may be, section 22  gives a righ t of appeal to the 
District Court against all orders of tbe Official Receiver. I t  is 
c.0tttended th a t the right of appeal is only given against the 
orders comprised in sections 18, 19 and 20* We are unable to 
accept tbis contention. The language of section 22 is quite wide 
snd  we think that clause 2 of section 62 also shows that the" 
appellate power given to the Court extends to all orders of the 
Receiver. As the proper course to be adopted by the appellant 
before us was to appeal to the  District Court and as no provision 
is  made in tbe Act for appeals to this Court directly against the 
orders of the Receiver, th is appeal must be dismissed,
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We  are tlien asked to treat iH s appeal as a petitioi) under 
gection 1 5. Feme pcvcer of revisioti is giTen to fbe Bigli ro iir t  
l>y section 46 of tl  e Insolvency Act in favour of a peraom 
aggrieyed by an o rd tr of t l iG  District Convt. Apsnnnng' tliatj, 
notwithstanding section 46, we Lave also powers under section 
.115 of tbe Civil Procedure Code in this case, and assnming th a t 
the Official Eeceiver’s order can he regarded as an order h j  a 
Conrt subordinate to this Courts still must decline to interfem . 
as there was other adequate remedy open to the appellant.

We dismiss the appeal with costs.
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Before Mr. JusticG Sundara Ayyar and Mr. Justice 
Sadasiva Ayyar,

STED IBRAHIM  SAHIB ( S econt> D efendant), Apptii,la,-nTj,

V.

ABTJMUGATHAYEE and akotiieb (PtAiJJTiii'ir and  F irst 

D-ependamt) ,  R espondents *

Mortgage'—Prior oTid puisne mortgaejes—Sale to ^rior mort(ictge.e after creaiitm nf&  
ptiisve mcrigatje— Prior mortgage T<ê t alive to ichat ew.tent—J?rior mortgagee 
vlietlier entitled, to charge ivtercst aj'ter date of sale—Bis claim, for nerensairy 
repairs and mwnicipal taxes, ’whether alhicahle—PracitEe—AppeM— Transfor of 
Frc.^perty Act (IT-̂  of 1882), sa. 65, 12 ami 101— Madras District M tmidpalitie^  
J e t (17 of 188J), sec. 103-~-Doors avd u'in^ou's vot mf^edble <proferty,

"WbeTi, after tlie creation of a ft iism  mTrtfyage, the moi'tffaffor 8o11h tli© 
prcperty to tbe prior mortgagee with possession, tlio prior if)
alive ae against a puisne incumbrancer in the cirennistances mentiontul in 
section 101 of the Tmnefer of Prop<?rfcy Act, l^nt not againfit tlie owner, whose 
equity of xedemption has been purchasf d by tbe prior incumbrancer.

The pj’icr mortgagee ie not entitled to daim  intoi-cBt on bis mori:{„fag0
the date of his sale, against the puis7ie morfcf!agec ; tho effect of the e«,]o in thia : 
that what, was enjoyed hy the prior mortgagee till fale as compensiition for 
the amonxt of the •usufjuctuary mortgage bo agreed subseciuently to en jry  in, 
consicleration of the whole price, and be cannot thercl'ove claim any fu rther 
comptneation from the date of sale, for any portion of the price.

Where by the terms of tho mortgago deed, tbe aaortgasjor perHonnlly 
covenanted to  pay tbe municipal taxes himself, tlio mortg:ageo who payfi tbo-

* Second Appeal Ifo. 411 of 1911.


