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definition of “ street ” under section 8, clause (27}, includes the Basawss.
drain space on either side of the strect. There can be no doubt W** WM
that though the municipality may not have vested in it the I

. . Baruary
right to the space upto the sky over the drain and street, it Mcxrcieas
must have had such a right at least up to a height of about fouere,
twelve feet over the level of the street in order that it might iﬁi?f.‘r“.
properly exercise its powers of repairing, widening and altering
cleaning and doing other duties in connection with the street

and the drain. The pialis therefore clearly am encroachment, a
projection and an obstruction in the street, They have the right
accordingly to remove it and this suit for an injunction against

their removal of such projection was rightly dismissed by the

Lower Appellate Court. I would therefore confirm its decree

though not on the grounds on which the Lower Court based

its decision. The appellant must pay the costs of the second
respondent, the Secretary of State, Second Appeal No. 1834 of

1910 follows.

APPELLATE CIVIL.

Before Mr. Justice Sundara Ayyar and Mr. Justice Sadasive
' Ayyar, '

K. L.C.T. CHIDAMBARAM CHETTY (PrTITIONER), APPELLANT, 1912,
Septomber 3.

v.

V.V.R.NA®APPA (;HET TY axp migH? orngrs (Counren-
Prririovers Nos. 1, 2, 4 ro 10), ResroxpENTs.®

Provincial Insolvency Act (III of 1907), ss. 15, 18, 18, 19, 20, 22, 46 and 52—
Oficial Recciver’s order dismissing insolvency pejition—No appeal direct io
High Court—Practice —No tnterference in revision where other remedy opon.

No appeal lies nnder gection 46, clause (2) of the Provineial Ingolvency Act to
the High Court from the order of an Official Receiver dismissing an insolvency
petition ; bub an appeal against orders passed by tha Oficial Heceiver lies,
under section 22, only to the District Court. The langmage of section 22 vead
with gcction 52, clause (2) shows that sueh right of appeal is nob confined to
orders made under sections 18, 19 and 20, but extends to all orders of the
Roopeiver.

* Appesl Agninst Oxder No. 206 of 1910,
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Obiter : An Official Receiver invested with the powers montioned in clanse (a)
of section 52 (1) has the power to dismiss an insolvency petition under

section 15,
The Court will not interfere under mection 115, Civil Procedure Code, in a

case where other adequate remedy was open.

Arpran against the order of T. S. Ramaswamr AvyvAweAr, the
Officizl Receiver, Madura, in Insolvency Petition No, 8 of 1910,
in Insolvency Petition No. 2 of 1909 on the file of the District
Court of Madura.

The appellant filed Lis petition in insolveney in the District
Court, Madura. The District Court transferred the petition for
disposal to the Official Receiver, who presumably had' been
invested with the powers specified in section 56, clanse (1) of
the Provincial Act. The Official Receiver held an engniry, and
finding that the pefitioner had suppressed his accounts and had
also entered into colourable transactions with a view fo screcen
property from the creditors, dismissed the insolvency petition.

The petitioner appealed direct to the High Conrt.

C. 8. Venkatachariar for the appellant.

The Official Receiver has no jurisdiction to dismiss the peti-
tion, Section 52, clause (), enables him only to pass orders of
adjudication. Section 22 gives a right of appeal only in the
case of orders comprised under section 18, 19, or 20, In any
case this appeal ought to be treated as revision petition under
section 115, Civil Procedure Code.

K. 8. Krishnaswamt dyyangar for T. Norasimha Ayyangar
for the respondent. I take a preliminary objoction. There ig
no right of appeal to the High Court jn this chse. Tho appeal
has been preferred under section 46, clause (2) of Act IIT of 1907,
which provides for an appeal only against certain orders by the
District Court. The order in this case having been passed by the
Official Receiver, section 46, clause (2), will not apply. The
Official Receiver has been empowered under soction 52, and
clause (2) thereof makes his orders and acts, orders and acts of
the Districs Counrt subject to the appeal to the Court, which is
the District Court. Section 22 gives to the Court ample powers
to correct all wrong orders of the Official Receiver. The appol-
lamt not having appealed to the District Court, cannot maintain
this appeal in this Court.
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JUDGMENT.—A preliminary objection is taken to this appeal.
The appeal is preferred under section 46, clanse (2) of Act IIT
of 1907. The order appealsd against was passed by an Official
Receiver appointed under the Provincial Insolvenzy Act. Section
22 of the Act provides for an appeal to the District Court against

the orders of the Receiver. Under section 52 of the Ach the
- High Court has the power to direct that the Official Receiver
shall bhave power to hear insolvency petitions, to examine the
debtor and to make orders of adjudication. It is not denied,
and we presume it is the fact, that the High Court has directed
that the Official Receiver in this case should have that power.
It is contended that the powoer given under this section would
" not entitle the Official Receiver to dismiss an insolvency petition:
Clause (o) of section 52 (1) invests the Oficial Receiver with the
same powers (to hear insolvency petitions, to examine the debtor
and to make orders of adjudication) in any matters in respect
of which jurisdiction is given to the Court by the Ack The
. gections relating to the procedure to be followed at the hearing
~ of an insolvency petition by the Court give power to the Court
" 4o dismiss the petition (see seétion 15) in certain cases. Section
-16 then provides that, where a petition is not dismissed under
section 15, the Court shall make an ovder of adjudication,
unless the debtor is able to propose any compoesition or scheme
which shall be acecepted by the creditors and approved by the
Court.
There can be no doubt that the Official Receiver should follow
the same proceduge and his power to adjudicate is only in cases
where the petition is not dismissed. There can be no reasonable
doubb, we think, that he has the power to dismiss the petition.
However this may be, section 22 gives a right of appeal to the
District Court against all orders of the Official Receiver. It is
contended that the right of appeal is only given agaiust the
orders comprised in sections 18, 19 and 20. We ave unable to
accept this contention. The language of section 22 is quite wide
and we think that clause 2 of section 52 also shows that the
appellate power given to the Court extends to all orders of the
Receiver. As the proper course to be adopted by the appellant
before us was to appeal to the District Court and as no provision
is made in the Act for appeals to this Court directly against the
‘orders of the Receiver, this appeal must be dismissed.
2
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We are then asked to treat this appeal as a petition under
cection 15. Scme pewer of revision is given to the Bigh Courd
by section 46 of tte Insolvemcy Act in favour of a person
aggrieved by an order of the District Court. Assuming that,
notwithstanding section 46, we have also powers under section
115 of the Civil Procedure Code in this case, and assuming that
the Official Receiver’s order can be regarded as an order by a
Court subordinate to this Court, we still must deeline to interfere,
as there was other adequate remedy open to the appellant.

We dismiss the appeal with costs,

APPELLATE CIVIL.

Before Mr. Justice Sundara Ayyar and Mr. Justice
Sadasiva Ayyar,

SYED IBRAHIM SAHIB (Seconp DEFENDANT), APPRLLANT,
.

ARUMUGATHAYER anp axoraeR (Prarvrrer anp Figst
Drzrenpant), Rusponnnnrs,*

Mortgage—Prior and puisne mortgages— Sale to prior mortgagee after creniionm nf o
puisne mortgage—Frior mortgage kept alive to what exteni—DPrior morigagee
whether entitled to cherge 1nterest after date of sale—His claim for wecessary
repefrs and municipal taxes, whether allowable—Practice — Appeal--— Transfor of
Pyoperty Act (IV of 1889), ss, 68, 712 and 101—Madras District Municipalities
Aet (IV of 1884), sec. 108—-Doors and awind ows not m~~eable property.

When, after the creation of a puisme m‘ortpage the mortgagor sells the
preperty bo the prior mortpagee with possession, the prior mortgage is Impt
alive as against a puisne incumbrancer in the ecircumstances nmnbuumd in
section 101 of the Transfer of Propexty Act, but not apsinst the owner, whose
equity of redemption has been purchascd by the prior incumbrancer.

The pricr mortgagee ie not entitled to claim interest on his morigage aftoer
the date of his sale, against the puisne mortgagee ; tho effect of thoe salo is this
that what was enjoyed by the prior mortgagee il rale as compensgntion for
the amount of the usubiucinery mortgage he agreed subsequently to enjey in
consideration of the whale price, and he cannot therefore claim any furthew
compenration from the date of sale, for any portion of the prica. .

Where by the terms of the mortgage decd, the wmortgagor personally
covenanted to pay the municipal taxes himself, the mortgagee who puys the

* Second Appeal No. 411 of 1911,



