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APPELLATE CIVIL.

Before Mr. Justice Sadasiva Ayyar and Mr. Justice Napier. 

1915, TIRUVEN’GADA KOKAF ( P l a i n t i f f ) ,  A p p e l l a n t ,

iT o v e m b e r
1 9  a n d  s a . « .

VBNKATACnALA KONAlsr a n d  f o u b  o t h b e s  ( D e f e n d a n t s ) ,  

R e s p o n d e n t s . ^

L e s s o r  a n d  l e s s e e — L e a s e  f o r  a  te r m — D is p o s s e s s i o n  o f  l e s s e e ,  w i th i n  t e r m  b y  t r e s -  

p a s s e r s — B i g h t  o f  s u i t  o j  le s s o r , f o r  a c tu a l  p o s s e s s i o n — L e s s e e  j o i n e d  a s  d e f e n d -  

a n t—- ’D e c r e e — D e c la r a t i o n  o f  t i t l e — I f  f o r m a l  p o s s e s s i o n  c a n  l e  g i v e n .

A  le s s o r  w h o s e  l e s s e e  is  d i s p o s s e s s e d  b y  a  s t r a n g e r  c a n  m a in t a in  a  s u i t  

a g 'a in s t  t h e  (S tran g er d u r in g  t h e  t e r m  o f  t h e  le a s e  a n d  o b t a i n  a  d e c r e e  n o t  o n l y  

d e c la r i n g  h is  t i t l e  t o  t h e  re v e r s io U j b u t  a ls o .a w a r d in g !  h i m  “  f o r m a l  ”  p o s s e s s i o n  

o f  t h e  la n d  a s  p r o v id e d  b y  O r d e r  X X I ,  r u l e  3 6 , C i v i l  P r o c e d u r e  C o d e ,

B is e e s s 'u r i D a b e e a  T . B a r o d a  K a n t a  B o ^  G h o io d r y  (1 8 8 4 )  I . L . E . ,  1 0  O a lc . ,  

1 0 7 6  a n d  S t ia  E a rn  v .  B a m  L a i  ( 1 8 9 6 )  I . L . R . ,  1 8  A l l . ,  4 4 0  ( F . B . ) ,  f o l l o w e d .

Seoonb A ppeal against the decree of P. 0. T iruvekkata 
AchakitaBj tlie actmg- Subordinate Judge of Tanjore, in Appeal 
JNTo. 455 of 1918 preferred against the decree of G. V ibaswami 
Reddi, the District Munsif of Tirutturaippandi, in Original Suit 
No. 68 of 1912.

The plaintiffj who was the owner of the suit landsj leased them 
to the third defendant for a term of three years under a lease 
deedj dated 9th November 1911, and put the lessee in possession 
of the same on the same dfite. Subsequently when the first 
year’s crops were ready for harvest, defendants Nos. 1 and 2 
trespassed upon the lands, carried away the crops and remained 
in possession of the lands. The third defendant immediately 
gave intimation by a notice to the plaintiff about the trespass 
of the first and second defendants, and also informed him that 
he (the third defendant) would not be liable for the rent, but 
did not surrender the lease before the expiry of the term. The 
plaintiff brought the suit on the 18th March 1912 to eject the 
first and second defendants from the possession of the lands. 
These defendants contended inter alia that the plaintiff was

* Second Appeal Jfo. 1932 of 191i.
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not competent to maintaiTi tte suit for possession against them, 
as the lease in favour of the third defendant (which was for 
three years) was subsisting and the plaintiff was not entitled to 
sue for possession during the currency of the lease. The District 
Munsif passed a decree for the delivery of possession of the lands 
hy the first and second defendants to the plaintiff. On appeal 
tbs lower Appellate Ooart reversed the decree and dismissed the 
suit. The plaintiff preferred a Second Appeal.

0. V. Anantahrishna Ayyar for the appellant.
T. B. Venkatarama Sastriar for the respondent.
Radasiva A y y a r , J.— Mr. Justice Hannay and myself held in 

Souri Ammal v. Vellaya 8etJiurayan(l) that where a landlord [A] 
is under an obligation to put his tenant {£ )  into khas possession 
of the leased land he {A) is entitled to succeed in a suit in eject
ment brought against a trespasser even if the suit was brought 
during the term of his tenancy.

In this case, however, the plaintiff had put his tenant (the 
third defendant) into possession and hence had discharged his 
obligation as landlord to let the third defendant into actual 
possession. But the plaintiff has a reversion in the plaint lands 
and he might be said to have been dispossessed of that reversion 
when the defendants Nos. 1 and 2 took possession of the lands 
not only adversely to the tenant (the third defendant) but claim
ing adversely to the plaintiff’s reversion.

In such a case, Sita, Ram v. Bam Lal(2) decides that the 
landlord can be put in possessioa of his reversion by the passing 
of a decree against the trespassers in the form indicated in 
section 264 of the old Civil Procedure Code corresponding to Order 
X XI, rule 86 of the new Givil Procedure Code. I  do not 
think it is necessary to adopt the rather too broad a view indicated 
in certain passages of the judgment of S'DNdaba A yyae, J., in 
Amhalamna Chetty v. Singaravelu Udayar{^) that the land
lord even in such a case is entitled to khas possession from the 
trespassers. [_8ita Bam y. Bam Lal{%) is not referred to by 
SoNDABA A y ya b , j . ,  in his judgment.] Mr. Venkatarama Sastriyar 
for the contesting respondents (defendants Nos. 1 and 2) argues 
that the landlord is entitled only to a declaratory decree and
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that a decree granting' possession of tlie reversion in the form 
indicated in Order XXIj rule 36, Civil Procedure Code, is nothing- 
more than a decree declaratory of the title of the plaintiff to 
his reversion which decree he argues should not be given to him 
at this stage. I think that, though the distinction between a 
decree declaring the landlord's right to his reversion and a 
decree giving him possession of his reversionary right in the lands 
might be fine [see Grh'dam Susain v. Muhammad Musain{l) 
where the existence of the distinction seems to be ignored], the 
said distinction is a real one, for it may be argued that a mere 
declaratory decree against a trespasser will not prevent the 
limitation period from running on. Whereas a decree for posses
sion of the reversion^ properly exeouted, will nullify the effect of 
the adverse possession of that reversionary right by the tres
passer during that period (at least) which elapsed before the 
possession of the reversion was so obtained in execution,

I think that on the facts found in this case the plaintiff^s suit 
should not have been dismissed wholly though he sued for 
lihas possession which he was not entitled to get during the 
peiiod of the third defendant's lease.

Belying on Bissessuri Daheea v. Baroda Kanta Boy Ohow- 
dry(2) and Sita Bam v. Bam Lal{3), I  would give a decree 
declaring the plaintiff’s title to the lands as against the defend
ants Nos. 1 and 2 and giving him what is called “  formal ”  posses
sion of the land by the proclamation of his reversionary right 
(namely, the right to obtain khas possession of the lands at the 
end of the term and to be obtaining rents from the third 
defendant dnring the term of the lease). The claim for mesne 
profits will be disallowed.

The parties will bear their respective costs throughout.
Napibe, J,— agree.
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