
NACHiMtTHTj in fo r m a tio n  to tlie  v i l l a g e  m a g is tr a te  is  o r d in a r ily  th e  first s te p  

C h e i t i  se tc iu g  t l i e  c r i n i i u a l  la w  in  m o tio n  . . T h e  in ju r e d

M cthusami person  h a r d ly  ev er g iv e s  in fo r m a tio n  d ir e c t  t o  th e  S ta t io n -h o u s e  

officer o f  p o lic e  . . .  H e  a lm o st  in v a r ia b ly  g iv e s  in fo r -  

n a t io n , o r  m a k e s  h is  com plaint^  to  th e  T illa g e  m a g is tr a te , w e ll  

k n o w in g  th a t th e  la tte r  ;J11 r e p o r t  th e  in fo r m a tio n  or c o m p la in t  

to  th e  M a g is tr a te  or th e  S ta t io n -h o u se  o fficer . . , T h e  c a se

w o u ld , o f  c o a r s e , b e  d iffe re n t i f  th e  in fo r m a tio n  or c o m p la in t  

w as n o t a m a tte r  w h ich  th e  v i l la g e  h e a d m a n  w a s  b o u n d  b y  la w  

to pass o n  to  th e  h ig h e r  c o n stitu te d  a u th o r it ie s .”

1  a g r e e  w ith  th is  v ie w , a u d  in  th e  c o n c lu s io n  at w M c h  m y  

le a r n e d  c o lle a g u e  h a s  a r r iv ed . T h e  p e titio n  w ill  b e  d is m is s e d .

s.v.
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A P P E L L A T E  C IY IL .

Before Mr. Justice Spencer and Mr. Justice Kumaraswami 
JSastriyar.

■,ji9-ig_ HAKEEM PATTE MUHAMMAD (Plaintiff), Appellant,
Angiast 3, 4 

anV4 10.

I J 63,5 SHAIK DAVOOD ( T h ir d  D e f e n d a n t ) ,  R e s p o n d e n t .*

Transfer of inperty Act (IF o/lS82), ss. 58, 60 and, 98—Possessory mortgage In 
1894/ r one year with a ccvenant to treat it as sale, in default of payment— 
Anomalom mortgage—No right to redeem after one year.

A. document of 1894, vpliich was described as a “ Swadina Tanaka Meddafcu 
Sharatu Pattiram ”  which maybe translated as a poasessory mr-rbgage deed 
containing a oondition for a period fired, contained among- others, the following 
terms: *' within these limits a hoixse-site together with a thatched house thereon 
we have mortgaffed, that is, we have kt-̂ pt it as a possessory mortgage and have 
received Eg. 10 from you. So having paid tlie principal and interest pertaining 
to ihese Eb. 10 within tlie end o£ a year from the &aid date we shall take 
posseBsion of our house and Bite. I£ we do not act according to the said 
condition we shall quit the land atfi house &a if this is a sale.”

In a suit for redemption brought after the date fixed for redemption,
Eeld, that the transaction was an anomalous mortgage as described in 

seotion 98 of the Transfer of Property Act (IV of 1882), that the rights of 
the pajrties were governed by the terms of the mortgage dooumenfc and that

* Second Appeal No. 2828 of 1913.



accordtngly the plaintiff liad no right to redeem after the period of one year filed Hakekh 
by the document. Pattb

The right of redemption given by section 60 of the Transfer of Property Muhammad 
^ ct to every mortgagor has no application to cases governed by section 98 of Shaik 
that Act. ® AVOOD.

Sreenivasa Iyengar v. B.adha'ttnshfia ?illai (1915) I.L.B,., 38 Mad., 667, 
referred to.

Usman Khan v. Dasanna (1S14) T.L.R., 37 Mad., 545, distmguished.

S e c o n d  A p p e a l  a g a i n s t  t h e  d e c r e e  o f  F .  A . C o l e e id g b , t h e  

D i s t r i c t  J u d g e  o f  K i s t i i a  a t  M a s u l i p a t a m ,  in  A p p e a l  N o .  1 0 9  o f  

1 9 1 3 ,  p r e f e r r e d  a g a i n s t  t h e  d e c r e e  o f  P .  V e n k a t a r a m a  A y t a r ^

D i s t r i c t  M u n s i f  o f  B e z w a d a ,  i n  O r i g i n a l  S u i t  N o .  2 1 0  o f  1 9 1 2 .

T h e  f a c t s  o f  t h e  c a s e  a p p e a r  f r o m  t h e  j u d g m e n t  o f  K u m a e a -  

sW A M i S a s t r i i a b .̂  J .

P. Nagabhushanam for the appellant.
K. Gr. Sarangaraja Ayyangar for V. Ramadas for the 

reBpondenfc,
S p e n c e K j  J . — A  y e n d e e  f r o m  t h e  o r i g i n a l  r a o r t g a g o r s  S p e n c s e , I . 

b r o u g h t  t h i s  s u i t  f o r  r e d e m p t i o n .  T h e  s u i t  d o c u m e n t  is  t e r m e d  

“  S w a d i t a  t a n a k a m e d d a t u  s h a r a t u  p a tt ir a n a  w h ic h  m ay - b e  t r a n s ­

l a t e d  a s  a  p o s s e s s o r y  m o r t g a g e  d e e d  c o n t a i n i n g  a c o n d i t i o n  f o r  

a  p e r i o d  f i x e d .  I t  r e c i c e s  t h a t  t h e  m o r t g a g o r s  h a v e  r e c e i v e d  

R s .  1 0  a n d  h a ^ e  m o r t g a g e d  t h e i r  h o a s e -s i f c e  w i t h  a  t h a t c h e d  h o u s e  

s t a n d i n g  t h e r e o n ,  t h a t  t h e y  u n d e r t a k e  t o  p a y  t h e  p r i n c i p a l  a n d  

i n t e r e s t  o f  t l i e s e  R s .  1 0  w i t h i n  a  y e a r  a n d  t a k e  h a c k  p o s s e s s i o n  

o f  t h e i r  h .o u s e  a n d  s i t e ,  a n d  t h a t ,  i f  t h e y  d o  n o t  a c t  a c c o r d i n g  t o  

t h e s e  c o n d i t i o n s ,  t h e y  w i l l  s u r r e n d e r  t h e  h o u s e  a n d  l a n d  t r e a t i n g  

t h e  t r a n s a c t i o n  a s  a  s a le .

T h i s  s u i t  f o r  r e d e m p t i o n  w a s  b r o u g h t  s e v e n t e e n  y e a r s  a f t e r  

t h e  t e r m  e x p i r e d .  T h e  D i s t r i c t  M u n s i f  d i s m i s s e d  t h e  s u i t  o n  

t h e  g r o u n d  t h a t  t h e  t h i r d  d e f e n d a n t  h a d  h a d  a d v e r s e  p o s s e s s i o n  

f o r  o v e r  t w e l v e  y e a r s ,  f o l l o w i n g  Usm an K h a n  y .  D a 8 a n n a {l),

T h e  f a c t s  o f  t h a t  c a s e  w e r e  s o m e w h a t  d i f f e r e n t .  T h e  p a r t i e s  

a g r e e d  t o  t r e a t  t h e  p o s s e s s i o n  o f  t h e  m o r t g a g e e  a s  t h e  p o s s e s s i o n  

o f  a  f u l l  o w n e r  a f t e r  p o s s e s s i o n  h a d  b e e n  e n j o y e d  f o r  e i g h t  y e a r s  

u n d e r  t h e  m o r t g a g e ,  a n d  n i n e  y e a r s  & fte r  t h e  e x e c u t i o n  o f  t h e  

d e e d  t h e y  s h o w e d  b y  t h e i r  a c t i o n s  t h a t  t h e y  w i s h e d  t o  a c t  u p o n  

t h a t  a g r e e m e n t .  I t  i s ,  o f  c o u r s e ,  a l w a y s  o p e n  t o  a  m o r t g a g o r  

a n d  a  m o r t g a g e e  t o  e n t e r  u p o n  a  f r e s h  t r a n s a c t i o n  i n d e p e n d e n t  

o £  t h e  m o r t g a g e  e x t i n g u i s h i n g  t h e  m o r t g a g e  a n d  p a s s i n g  t h e
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&AEWEM property to tlie mortgagee as a purchaser [see Kunhaynlal v. 
Mi-HtmLD 1)]. But liere we are concerued only with the terras of

the doeuinenfc. The District Judge has treated it as an anomalous 
Davoob. mortgage, in M'hich case under section 98 of the Trani f̂er of

SPEro7 a, J. Property Act the rights and liabilities of the parties have to be
defertnined strictly by their contract. The appellaiit^s vakil 
mainta'ns that it is a usufructuary mortgage or a combination 
of a usufructuary and a simple mortgage with a clog on the 
equity of redemption, and he quotes Sreenivasa Iyengar v.
Badhakiishia Pillai{2) iu support of his argument. I am of
opinion that tlie District Judge was right. Simple mortgages, 
mortgages by conditional sale and usufructuary mortgages 
are defined iu section 58 of the Trauisfer of Property Act. 
This cannot be treated as a simple mortgage as there is 
delivery of the property to the mortgagee, as there is no 
personal covenant of tlie mortgagor to pay, and as there is 
no provision that tbe mortgagee may sell the propwty and 
apply the proceeds in payment of the mortgage money nor 
is it a mortgage by conditional sale as there is no ostensible 
sale; nor is it a usufructuary mortgage as there is no condition 
that the mortgagee should receive’ the rents and profits and, 
appropriate them in lieu of interest. In fact  ̂ the document d.oes 
not provide any rate of interest. Moreover the possession of 
the mortgagee is not to continue until payment of the mortgage 
money, but for a fixed period of one year after v̂ rhich the trans­
action is to become a sale. In Visvailnga Pillai v. Palaniap'pa 
Chetam  a mortgage for a fixed period, was treated as an 
anomalous mortg<5ge.

It is argued that, if the document be treated as a combina­
tion of two forms of mortgage, such, for instance, as a simple 
mortgage and a usufructuary mortgage combinedj all the 
distii'guishing features  ̂ such as possession by the mortgagee, 
necessarily cannot be retained, but, at least, we may expect to 
find such features present as are not contradictory to the features 
of the other kind of mortgage with Vfhich it is combined., 
Bnt that is not the case here. Taking the document to be an 
anomalous mortgage the parties must, by the provisions of section 
98, be strictly bound by the terms of their confcract, and
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D a v o o d .

tpENCEE, J.

n e i t h e r  the conditions of section 6 0  as to fhe survival of the rights Haksesi 
of redemption, nor the English principles of equity caa be 
a p p l i e d  : vide Gopala Fair v, Kumban Menon[\).

A  number of other decisions have been cited in which by 
applying the principles of English equity the right of redetyip- 
tion has been hold to subsist even after the document declares 
it to have ceased. Such are the decisions in Thumhusawmy 
Moodely v. Hossam Rowthi^n{2), Rama^ami Sa&trigal v. Samiyappa 
Nayakan{?>) and Kota VenJcatanarayanri v. Vuppahi Ratnam{\) 
in which the document was described as meddatu hayarn and 
eontained terms similar to those in the document before us.
These decisions relate to documents executed before the year 
]8 S2  ̂ vvhei] the Transfer of Property Act was introduced and 
settled the law on the subject of mortgages. Between 1858 and 
1882. the Courts of this Presidency and of Bombay applied 
doctrines winch the English Courts of Equity applied to mort­
gages in England ; but in dealing with documents executed since 
1882 the Courts are bound to apply t.\ie provisions of the 
Transfer of Property A c t ; see Neelakantam v. AnanHiahrishna 
Aiyar(b) and Ramayya v. Guruval{Q).

The Second Appeal must be dismissed with costs.
K dm aeasw am i S a s t r ]y a r ,  J.~The plaintiff is the appellant. K u m a r a .  

He sued to r e d e e m  a mortgage dated 20th March 1 8 9 4 ,  The j

material portion of the document runs as follows Within these 
limits a house-.site together with a thatched house therron we 
have mortgaged, that is, we have kept it hs a possessory mortgage 
and have Mceived Rs. ] 0  (ten rupees) from yon. f'O having 
paid the principal and interest pertaining to these ten rupees 
within the end of a year from the said dti.te we shall take 
possession of our houae and site. If we do not act according to 
the said condition, we shall quit the latvd and houpe as4 if this ia 
a sale.”  The deed purports to be a “ Meddatu sharatu tanaka” .

Both the lower Courts dismis.sed the suir. on the ground that 
the suic was barred as the mortgagee became the owner and was 
in possession as owner of the property from 1895 and that there 
was consequently no mortgage to redeem. It is argued by

(1) (1907)I,L,R..,i0 Maa.,30C» atp.305, (2) (1>V5) r.L.R., 1 Mad., 1.
(3) (IbSl) I.L.K., 4 Mad., 179. (4) (j»u6) I L.R,, 29 531.
(5) (l9oi7) .T,L.H., BO Mad., 61 at p. 66. (6) (1891) I.L.E., 14 Mad,,



HA.KEFM M r . N a g a b h i i s h a n a m  t h a t  t h e  r u l e  o f  l a w  “  O n e s  a  m o r t g a g e  

a lw a v s  a  m o v t a ’a g e  ”  a p p l i e d  t o  t h e  p r e s e a t  c a s e  a n d  t h a t  i t  w a s
MUilAMlI.iD ‘ O o  ^

w, n o t  c o m p e t e n t  t o  t h e  p a r t ie s  t o  c o n t r a c t  t h e m s e l v e s  o u t  o f  t h e  r u l e

D vvooD ^  s t i p u l a t i o n  w h i c h  is  i n v a l i d  a s  a  c l o g  o n  t h e  e q u i t y  o f

^ redetiiption.
E d m a r a - ^

swvMi E e f e r e n c e  h a s  b e e n  m a d e  t o  s e c t i o a  6 0  o f  t h e  T r a n s f e r  o f  

S a stb zta  . p j.Q p g j.^ y  ^ ( 3̂  ^0 Samuel v . Jarrah Timber and Wood Paving

Gorporaiion(l), Perayya v. Venkata(2), Bamasami Sastrigal v .  

Samiyappa Nayakan{d), Kola Venkatanarayana v .  Vuppala 
Ratnam{4), Sreenivasa Iyengar v. Badhakrishna Pill<xi[h), 
Neelakaniam v .  Ananthakrishna Aiyar(6), Bapuji Appaji v .  

Senavori M(inoacli{7). W h a t e v e r  d o u b t s  m a y  e x i s t ,  w h e n  t h e  

p o s i t i o n  o f  m o r t g a g e e  w a s  c o n v e r t e d  i n t o  t h a t  o f  a  p u r c h a s e r  b y  

a  d i s t i n c t  s u b s e q u e n t  c o n t r a c t  b e t w e e n  t h e  p a r d o s ^  t h e  d e c i s i o n s  

r e f e r r e d  t o  -a b o v e  sho 'W  t h a t  a  c l a u s e  c o v e n a n t i n g  f o r  a n  a b s o l u t e  

t i t l e  i n  d e f a u l t  o f  r e d e m p t i o n  w i t h i n  t h e  s t i p u l a t e d  p e r i o d  i n  a  

d e e d  o f  m o r t g a g e  f a l l i n g  w i t h i n  a n y  o f  t h e  k i n d s  o f  m o r t g a g e s  

d e f i n e d  in  s e c t i o n  5 8  o f  t h e  T r a n s f e r  o f  P r o p e r t y  A c t  o r  a  c o m b i n a ­

t i o n  t h e r e o f  r e f e r r e d  t o  in  s e c t i o n  9 3  is  g o v e r n e d  b y  s e c t i o n  6 0  o f  

t h e  T r a n s f e r  o f  P r o p e r t y  A c t ,  i s  i n v a l i d  a n d  d o e s  n o t  p r e v e n t  th e  

m o r t g a g e e  f r o m  r e d e e m i n g .  T h e  f o U o w i n g  o b s e r v a t i o n s  o f  

M u t t u s w a m i  A y i t a b  a n d  S h e p f a e d ,  J J . ,  in  Perayya v . Venkaia{2) 
a r e  c l e a r  a n d  i n  p o i n t ; “  A c c o r d i n g  t o  t h i s  a r g u m e n t  t h e  

s t i p u l a t i o n  i n  t h e  m o r t g a g e  i n s t r u m e n t ,  t h a t  i f  t h e  m o n e y  is  

n o t  p a id  w i t h i n  t h e  d a t e  fix e d ^  t h e  i u s t r i i m e n t  s h a l l  i t s e l f  b e  

c o n s i d e r e d  a s  a n  a b s o l u t e  s a le  d e e d  c o u p l e d  w i t h  t h e  f a c t  o f  

f a i l u r e  t o  p a y  w i t h i n  t h e  t im e  f i x e d ,  m u s t  b e  d e e m e d  to  b e  a n  a c t  

o f  t l i o  p a r t i e s  e x t i n g u i s h i n g  t h e  r i g h t  o f  r e d e m p t i o n .  I n  o u r  

j u d g m e u t  t h is  is  n o t  a  t e n a b l e  p o s i t i o n  a n d  t h e  '  a c t  o f  p a r t ie s  ’  a  

p h r a s e  u s e d  h e r e  a n d  e l s e w h e r e  i n  t h e  A c t  i n  c o n t r a d i s t i n c t i o n  

t o   ̂ o p e r a t i o n  o f  lavv  ̂ m u s t  d e n o t e  a  r e l e a s e  o r  s u c h  o t h e r  t r a n s ­

a c t io n  s t a n d i n g  a p a r t  f r o m  t h e  m o r t g a g e  t r a n s a c t i o n  u n d e r  

w h ic h  t h e  r i g h t  o f .  r e d e m p t i o n  c o r n e s  i n t o  e x i s t e n c e .  T h e r e  is  

n o  e x t i n g u i s h m e n t  o f  t h e  r i g h t  b y  a c t  o f  p a r t ie s  w h e n  b y  

v i r t u e  o f  a  s t i p u l a t i o n  c o n t a i n e d  in  t h e  v e r y  c o n t r a c t  u n d e r  w h i c h  

t h e  r i g h t  i s  c r e a t e d  t h a t  r i g h t  c e a s e s  t o  e x i& t . ’’ ^

1014 THE INDIAN LAW REPOETS [TOL. x x x ix

(1) (1904) A.C., 326. (2) (1888) I.L.R., U Mad„ 403 at p. 404.;
(3) (1881) I.L.E., 4 Mad., 179. (4) (1906) I.L.R., 29 Mad., S31.
(5) .^1915) I.L.E., 38 Mad., 667. (6) (1907) I.L R., 30 Had., 61 at p. 66.

(7) (1877) I.L.R., 2 Bom., 234.



Reference has been made by Mr. Rama das for jtbe respond- Hakeim
Patte

exit to Usman Khan v. Damnna{l) [firsb reported in (1912), Mtjh.hmmad 
M.W .N., 995] and referred to by the lower Appellate Court sha’ik 
and it is argued that possession by the mortgagee;, for twelve 
years after the date referred to in the deed of mortgage confers Kcm̂ ha- 
on him title as purchaser. It appears from the facts reported s ŝthiI-ar, j. 
that there was a separate release deed for a fresh consideration.
Their Lordships S tin d a ra  A y y a e  and S a d a s iv a  A y v a r ,  JJ., were 
of opinion that though the release deed owing to want of 
registration would not confer immediate ownership yet it 
operates or changes the character of posse^Jsion of mortgagee into 
possession as owner. There is nothing in the judgment to 
indicate that their Lordships were overruling the decision in 
Perayyd v. Venhata{i) or laying down the rule that a recital in 
the mortgage deed itself would alter the nature of tlie possession.
I am o£ opinion that if the mortgage in question can be brought 
under any of the classes defined in section 58 of the Transfer of 
Property Act or can be said to be a combination referred to in 
section 98 of the Transfer of Property Act; the clause in the 
deed of mortgage to the effect that it shall operate as a sale is 
invalid as being a clog on the equity of redemption and that the 
plaintiS^S right to redeem is not affected.

The nest question is whether the mortgage in question can 
fall under any of the above classes.

It has been argued by Mr, Nagabhushanam for the appellant 
that the mortgage is one by conditional sale or at least a combi- 
natiou of a simple and usufructuary mortgage and reference 
has been made to Kola Venliatanarayana v. Vvppala Ratnam(b) 
and to Sreenivasa Iyengar v. Badhahrishna * Meddata-
krayam ’ has been defined by "Wilson in his Glossary as land 
mortgaged with the option to the leader to consider it as his 
property if the mortga:>e is not redeemed witidn a stipulated 
period and the words “ Mfddatu sLarata tan aka ” in the 
suit document mean the same thing. In Kola Venhatanara-- 
yam  v, Vuppala Batnam{3) above referred to, the terms of the 
document were similar to those of the suit bond. Their Lbrd» 
ships, the CHiEr J u stic e  and Justice B e n so n  held that there 
was-a mortgage by conditional salê , though the docament was
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Hakeem executed before tlie Transfer of Property Act came into force.
Md-hIYjwd Lordships were iucHned to the view that the iiistrament

in question which provided for the payinont of the sum due within 
D a v o o d . a fixed date and iu default constituted the mortgagee owner fell 

Kii^a. wtfcbiii the definition of a mortgage by conditional sale in section
s'v.ami 58 uf the Tiansfcr of Property Act. If the deliaition given in 

Sastkivak, J, 1 , 1  •
s e c t i o n  53 is s t r i c t l y  a p p l i e d  it is doubtful w h e t h e r  a t r a n s f i G t i o n

v\bich at its inception is ii deed of mortgage with pobseasion and 
which la to ripen into a sale in the happeniuy; of a certain 
contingency cun be said to be a mortgago whereby mortgagor 
oster-sibly sella the propeity wich a covenant for redemption 
or reconvt'yance if the mortgage money is p-.iid. In Sreenivasa 
I i j e n g a r  v, R a d l i a k r i<̂ hna P i l l a i { l )  S a b a s i v a  Ayyab, J,, was 
of opinion that such a mortgage was not a mortgage by 
conditional sale but “ a mortgage with a danse providing 
fur fntare condiiional sale.̂  ̂ Tiiough Kola Venhaianarayana v. 
Vuppala Ralnam 2) was referred to d.nring the course of the 
argument, it has not been referred to aud distinguished, 
Spknceb, J., was nob disposed to place a strict interpretation on 
section 58, clause 6 , and refers to cases where mortigages like 
those in qaedtion are described as mortgages by conditional 
sale. All the cases where mortgages like the present were 
treated as mortgages by conditional sale were cases of mortgages 
created, before the parsing of the Transfer of Property Act. 
I  agree with S a d a s i v a  A y y a b ,  J., in thinking that a mortgage 
like the present one is not a mortgage by conditional sale. It 
also does nob fall within the delinition of either a simple or 
usufructuary mortgage. It is not a simple mortgage as posses­
sion has been giveu and there is no covenant to pay or a right 
given fcj the mortgagee to bring the property bo sale; nor is it a 
usufructuary mortgage as there is no provision for the appropri­
ation of the rents and profits towards the principal or interest due 
and possession as mortgagee is to be only for a year. I do not 
think that the mortgage can ba said to be a  combination when 
the essential ingredients of each of the classes are wanting, a t  

least when such elements do not contradict each other and so can 
find place in the document.

I am of opinion that the mortgage in question is an anoma­
lous mortgage falling within the provisions of s.ectioh,,98 of: the
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Transfer of Pmperty Act. Ifc lias been argued that the princi- Hakehm

pies of equity wbicli form the basis of a series of decision?-'be- MonAiiMiD
tween 1858 and thn dafe of the passinar of the Transfer of

• • S h aik
Property Act whereby any agreement entered into at the time Davood.
of the mortgage having the effect of clogging the .x’ight of Kî I ra-
redeinptioB was declared inoperative should be applied to j
aTioraa'ous mortgages even though secfcion 98 of the Act enacts
that in cases of anomalous mortgages the rights and liabilities
of the parties shall be determined hy their contract as evidenced
by the mortgage deed. Ih is contended that the Court ought
not to enforce illegal or invalid stipulations.

T do not see any sound reason for departing from the 
language of section 98 and importing an exception not mentioned 
therein. As pointed out by their Lordships of the Priry 
Council in Pattabhiramier v. Venhata Rao{\) mortgages like the 
mortgage in question were long common in ludia and were 
reeogni/.ed and enforced according to their letter both by Hindu 
and Muhammadan jo rises and that what is known in English law 
as the equity of redemption was unknown to the ancient law of 
India. lvi T]iumhmfiti)m>j Monthly v. Hossain Roii'then{2) theii*
Lordships of the Privy Council observe that the decision in 
PaiMhhiramier Y .  Vevkafa Bao(l) was based on sound principles 
and that the course of decisi'>ns which imported into the consi­
deration of Hindu mortgage's principle founded on the maxim, 
once a mortgage always a mortgage of the EagUsh Court of 
Equity were radically unsound and involved very mischievous 
consequences. It is then cleir thac there is nothing opposed to 
the Hindu law or to the general principles of equity or good 
conscience in reiving effect to the terms of the contract and it 
seems to me that the legislature in enacting section 98 intended 
to take such mortgagesas did not fall within the classes specified 
therein out of the rule which prevents clogs on the equity of 
redemption; a rule which their Lordships of the Privy Council 
thought was erroneously imported into Hindu mortgages. N/^ela- 
hantamy. Ananthah'ishia ix{yar{B) fiud. Bamayya r . Guruval{4>) 
support the view that the terms of the contract ought to be 
strictly enforced in cases oE anomalous mortgages.

I would dismiss the appeal with Costs. W.E.
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