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Nacmypruy informastion to the village magistrate is ordinarily the first step

CHE}{T[ in setting the criminal law in motion . . The injured
Meravsawt person hardly ever gives information divect to the Station-house
crem. officer of police . . . Ile almost invariably gives infor-
i’ffﬁl‘:’;?_‘ mation, or makes his complaint, to the village magistrate, well
knowing that the latter -.ill report the information or complaint
to the Magistrate or the Station-house officer . . . The case
would, of conrse, be different if the information or complaint
was not a matter which the village headman was bound by law
to pass on to the higher constituted authorities.”
1 agree with this view, and in the conclusion at which my
learned colleague has arrived. The petition will be dismissed.
8.V,
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Transfer of troperty Act (IV of 1882), ss. 88, 60 and 98— Possessory mortgage n
1894 f » ome year with a covenant do treat it us sale, in defanlt of peyment—
Anomalous mortgage—No right to redeem after one year.

A document of 1894, which was described as a ' Swadina Tanaks Meddatu
Sharatu Pattiram’® which may be transiated as a possessory mortgage deed
containing a onndition for & period Bxed, contained among others, the following
terms: “ within these limits a house-site together with a thatched house thereon
we have mortgaged, that is, we have kept it as a possessory mortgage and have
received Rs. 10 from you. So having paid the principal and interest pertaining
to these R, 10 within the end of a year from the said date we shall take
posseesion of our house and site. If we do mot act according to the said
condition we shall quit the land aygl house s if this is a sale.”

In a sit for redemption brought after the date fized for redemption,

Held, that the transaction was an anomalous mortgage as described in
seotion 98 of the Transfer of Property Act (IV of 1882), that the rights of
the parties were. goverued by the terms of the mortgage dooument and that

* Recond Appeal No. 2828 of 1913,
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accordingly the plaintiff had no right to redeem after the period of one year fited
by the document.

The right of redemption given by scetion 60 of the Transfer of Property
Act to every mortgagor has no application to cases goverued by section 98 of
that Act.

Srgenivase Iyengar v. Radhakrishna Pillei (1915) I.L.R., 38 Mad., 667,
referred to.

Usman Khan v. Dasenna (1514) TL.R., 37 Mad., 545, distinguished.

BSrconp APPEAL against the decree of F. A, Corrrives, the
District Judge of Kistua at Masulipatam, in Appeal No. 109 of
1918, preferred against the decree of P. VENKATARAMA AYYAR,
Distriet Munsit of Bezwada, in Original Suit No. 210 of 1912.

The facts of the case appear from the judgment of Kumagra-
SWAMI SASTRIYAR, J.

P, Nagabhushanam for the appellant.

K. G. Sarangaraja Ayyangar for V. Ramadas for the
respondent,

SpENCER, J.—A vendes from the original mortgagors
brought this suit for redemption. The suit document is termed
“ Swadira tanakameddatu sharatu pattiram » which may he trans-
lated as a possessory mortgage deed containing a condition for
a period fixed. It recites that the mortgagors have received
Rs. 10 and have mortgaged their house-site with a thatched house
standing thereon, that they undertake to pay the principal and
interest of these Rs. 10 within a year and take back possession
of their house and site, and that, if they do not act according to
these conditions, they will surrender the house and land treating
the transaction as a sale. '

This suit for redemption was brought seventeen years after
the term expired. The District Munsif dismissed the suit omn
the ground that the third defendant had had adverse possession
for over twelve years, following Usman Khan v. Dasanna(l).
The facts of that case were somewhat different. The parties

agreed to treat the possession of the mortgagee as the possession.

of a full owner after possession had been enjoyed for eight years
under the mortgage, and niuve years After the exzecution of the
deed they showed by their actions that they wished to act upon
that agreement. Itis, of course, always open to a mortgagor
and a mortgagee to enter upon a fresh transaction independent
of the mortgage -extingnishing the mortgage aud passing the

(1)’ (1914) LL.R., 37 Mad., 545.
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property to the mortgagec as a purchaser [see EKunhayalal v,
Nushar(1)]. But here we are concerved only with the terms of
the doemment. The District Judge has treated it as an anomalous
mortgage, in which case under section 98 of the 'Lransfer of
Property Act the rights and liabilities of the parties have to be
determined strictly by their contract. The appellant’s vakil
maintains that it is a usufructnary mortgage or a combination
of a usufructnary and a simple mortgage with a clog on the
equity of redemption, and he quotes Sreenivasa Iyengar v.
Radhakrishna Pillat(2) in support of his argumeni. I am of
opinion that the Distriet Judge was right. Simple mortgages,
mortgages by conditional sale and usufructuary mortgages
are defined in section 58 of the Transfer of Property Act.
This cannot be treated as a simple mortgage as there is
delivery of the property to the mortgagee, as there is no
personal covenant of the mortgagor to pay, and as there is
no provision that the mortgagee may sell the property and
apyly the proceeds in payment of the mortgage money nor
is it a morlgage by conditional sale as there is no ostensible
sale: nor is it a usufructuary mortgage as there is no condition
that the wmortgagee should receive the rents and profits and
appropriate them in liew of interest. In fact, the document does
not provide any rate of interest. Moreover the possession of
the mortgagee is not to continue until payment of the mortgage
money, but for a fixed period of one year after which the trans-
action is to become a sale. In Visvalinga Pillai v. Paluniappa
Chetti(3) a mortgage for a fixed period was treated as an

‘anomalous mortgage.

1t is argned that, if the document be treated as a combina-
tion of two forms of mortgage, such, for instance, as a simple
mortgage and a usufructnary mortgage combined, all the
distinguishing features, such as possession by the mortgagee,
necessarily cannot be retained, but, at least, we may expect to
find such features present as are not contradictory to the features
of the other kind of mortgage with which it is combined.

"Bnt that is not the case here. Taking the document to be an
- anomalous mortgage the parties must, by the provisions of section

08, be strictly bound by the terms of their contract, and

) (1903) LLR,27Bom,207.  (2) (1915) LL.K. 38 Mad., 667.
, (3) (1898) LLR, 4 Med, 1.
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peither the conditions of gection 60 as to the survival of the rights  Haggsy
of redemption, nor the lknglish principles of eguily can be e
applied : vide Gopala Nawr v, Kumban Menon(1). ol
A number of other decisions have been cited in which by Davoon.
applying the principles of English equity the right of redemp-
tion bas been held to subsist even after the document declares
it to have ceased. Such are the decisions in Thumbusewmy
Moodely v. Hossain Howthen(2), Ramasami Sastrigal v. Samiyappa
Nayakan(3) and Kola Venkatanarayana v. Vuppale Ratnam(1)

in which the document was described as meddatu krayam and

YPENCER, d.

contained terms similar to those in the document before us.
These decisions relate to documents execated hefore the year
1882, when the Transfer of Properly Act was introduced and
settled the law on the subject of mortgages. Between 1858 and
1882, the Courts of this Presidency and of Bombay applied
doctrines which the English Courts of Equity applied to mort-
gages in England ; but indealing with documents execuied since
1882 the Courts are bound to apply the provisions of the
Transfer of Property Act: see Neelakantam v. Ananthakrishna
Aiyar(d) and Ramayya v. Guruval(6).

The Second Appeal must be dismissed with costs.

Komaraswanr Sastrivar, J.—The plainiff is the appellant. Komara.
Hesmed to redeem a mortgage dated 20th March 1894, The g0 0®
material portion of the document runa as follows © Withip these -
limits a housec-site together with a thatehed house thercon we
have mortgaged, that is, we huve kept it «s a possessory mortgage
and have received Rs. 10 (ten rupees) from yon. o having
paid the principal and iuterest pertaining to these ten rupees
within the end of a year from the said date we shall take
possession of our houss and site. If we do not act according to
the said condition, we shall quit the land and house ag if this is
asale” The deed purports to be a “ Meddatu sharatu tanaka”.

Both the lower Courts dismissed the suit on the ground that
the suis was barred as the mortgagee became the owner and was
in possession as owner of the property from 1895 and that rhere
wag consequently no. mortgage to redeem. It is argued by

(1) (1907) LL.R.,: 0 Mac., 300 at p.305. (2) (1-75) I.LR. 1 Mad,, L.
(3) (1881) LL.E., 4 Mad., 179. (4) (i906) I.L.R. 29 M.d., 5L,
(5) (1807) 1.L.K., 30 Mad., 61 at p. 66. (8) (1891) LL.R., 14 Mad,, 382, -
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Mr. Nagabhushanam that the rule of law “ Once a mortgage
always a mortgage ” applied to the present case and that it was
not competent to the parties to contract themselves out of the rule
by a stipulation which is invalid as a clog on the equity of
redem ption.

Reference has been made to section 60 of the Transfer of
Property Act and to Samuel v. Jarrah Timber and Wood Paving
Corporation(l), Perayya v. Venhata(2), Ramasami Sastrigal v.
Samiyappa  Nayakan(3), Kola Venkatanarayane v. Vuppale
Ratnam(4), Sreentvase ILyengar v. Radhakrishna Pillai(d),
Neelakantam v. Ananthalkrishne Aiyar(6), Bapuji dppaji v.
Senavort Marwadi(7). Whatever doubty may exist, when the
position of mortgagee was converted into that of a purchaser by
a distinct subsequent contract between the parties, the decisions
referred to above show that a clause covenanting for an absolute
title in default of redemption within the stipulated period in a
deed of mortgage falling within any of the kinds of mortgéges
defined in section 58 of the Transfer of Property Act or a combina-
tion thereof referred to in section 93 is governed by section 60 of
the Transfer of Property Act, is invalid and does not prevent the
mortgagee from redeeming. The following observations of
Murroswant Avvar and SHEPPARD, JJ., in Perayya v. Venkata(2)
are clear and in point: “ According to this argument the
stipulation in the mortgage instrument, that if the money is
not paid within the date fixed, the instrument shall itself be
considcred as an absolute sale deed coupled with the fact of
failurs to pay within the time fixed, must be deemed to be an act
of the parties extingvishing the right of redemption. In our
judgmeut this is not a tenable position and the © act of parties ’ a
phrase used here and elsewhere in the Act in contradistinetion
to ¢ operation of law > must denote a release or such other trans-
action standing apart from the mortgage transaction under
which the right of redemption comes into existence. There is
no extinguishment of the right by act of parties when by
virtue of a stipulation contained in the very contract nunder which
the right is created that right ceases to exist.” ‘

(1) (1904) A.C., 326. _ (2) (1888) LL.R., (1 Mad, 403 at p. 404, _

(8) (1881} I.L.R., 4 Mad,, 179.  (4) (1906} LL.R., ! 99 Mad., 531.

{5) \1915) LL:R., 38 Mad., 667,  (6) (1907) L.L R,, 30 Mud 61 a‘np 66.
(7) (1877) L.L.R., 2 Bom., 234,
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Reference has been made by Mr. Ramadas for jthe respond-
ent to Usman Khan v. Dasanna(l) [first reported in (1912),
M.W.N., 295] and referred to by the lower Appellate Court
and it is argued that possession by the wmortgages, for twelve
years after the date referred to in the deed of mortgage confers
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on him title as purchaser. It appears from the facts reported g qipysan, J.

that there was a separate release deed for a fresh consideration.
Their Lordships Sunpirs AYyar and Sapasiva Avvar, JJ., were
of opinion that though the release deed owing to want of
registration wonld not confer immediate ownership yet it
operates or changes the character of possession of mortgagee into
possession as owner. There is mothing in the judgment to
indicate that their Lordships were overruling the decision in
Perayya v. Venkata(2) orlaying down the rule that s reciral in
the mortgage deed itself would alter the nature of the possession.
I am of opinion that if the mortgage in question can be bronght
under any of the classes defined in section 58 of the Transfer of
Property Act or can be said to be a combination referred to in
section 98 of the Transfer of Property Act, the clause in the
deed of mortgage to the effect that it shall aperate as a sale is
invalid as being a clog on the equity of redemption and that the
plaintif’s right to redeem is not aifected.

The next question is whether the mortgage in question can
fall under any of the above classes.

It has been argued by Mr. Nagabhushanam for the appellant
that the mortgage is one by conditional sals or at least a combi-
nation of a simple and usufructuary mortgage and reference
has been made to Kola Venkatanarayana v. Vuppala Ratnam(s)
and to Sreenivase Iyengar v. Radhakrishne Pillai(4). ¢ Meddatu-
krayam’ has been defined by Wilson in his Glossary as land
mortgaged with the option to the lender to consider it as his
property if the mortgaze is not redeemed witlin a stipulated
period and ' the words “ Mcddatu sharata tanaka” in the
suit document mean the same thing. In Kola Venkatanara-
yana v. Vuppala Ratrnam(3) above referred to, the terms of the
document were similar to those of the suit bond. Their Lord-
ships, the Crrer JusTice and Justice BENsoN held that there

was mortga.ge by condmonal sale, bhough the documenr, was

(1) (1914) LL.B., 37 Mad,, 545, (2) (1888) LL.R., 11 Mad., 403,
(8) (1806) LL.R, 20 Mad., 881 (4) (-015) ). K., 88 8d. 667
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executed before the Transfer of Property Act came into force.
Their Lordships were inelined to the view that the instrament
in question which provided for the paymont of the sum due within
a fixed date and in default constituted the mortgages owner fell
within the definition of a mortgage by conditional sale in section
58 of the T'ansfer of Property Act. If the definition given in
section 53 is strictly applied it is doubtful whether a {ransaction
which at its inception is a deed of mortgage with possession and
which is to ripen into a sale in the happeuniug of a certain
contingency can be said to be a mortgage whereby mortgagor
ostersibly sells the property with a covenant for redemption
or recouveyance if the mortgage money is paid. In Sreenivasa
Iyengar v. Radhakrishna Pillai(1) Savasiva Avvaw, J., was
of opinion that such a mortgage was mnot a mortgage by
conditional sale but “a mortgage with a clanse providing
for futare condivional sale.” Though Kola Venkatanarayana v.
Vuppale Ratnom 2) was veferred to during the course of the
argument, it has mnot been referred to and distinguished.
Sencer. J., was not disposed to place astrict interpretation on
saction 58, clause 5, and refers to cases where mortgages like
those in question are deseribed as mortgages by conditional
sale. Al the cases where mortgages like the present were
trealed as mortgages by conditional sale were cases of mortgages
created befire the passing of the Transfer of Property Act.
T agree with Sapasiva Avvar, J.,in thinking that a mortgage
like the pressut one is not a mortgage by conditional sale. I
alsn does pot fall within the definition of either a simple or
wsufructusry mortgage. It is not a simple morigage as posses-
sion bas been giveu and there is no covenant to pay or a right
given 6, the mortgagee to bring the property to sale; noris it a
usofroctoary mortgage as there is no provision for the appropri-
ation of the rents and profits towards the principal or interest due
and possession as morigagee is to be only for a year. I do not
thiuk thab the mortgage can ba said to be a combination when
the essential ingredients of each of the classes are wanting, at
least when such elements do not contradict each other and so can
find place in the document.

. 1 am of opinion that she mortgage in question is an anoma-
lous mortgage falling within the pr()v‘isions of section 98 of the

(1) (1915) L.L.K,, 36 Mad, 667, (2) (1908) LLR., 20 Mad., 531,
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Transfer of Property Act. It has been argued that the princi-
ples of equity which form the basis of a series of decisions be-
tween 1858 and the date of the passing of the Transfer of
Property Act whereby any a:reement entered into at the time
of the mortgage having the effect of clogging the right of
redemption was declared inoperative should be applied to
anoma'ous mortgages even though section 98 of the Act enacts
that in cases of anomalous mortgages the rights and liabilities
of the partirs shall be defermined by their contract as evidenced
by the mortgage deed. It is contended that the Court ought
not to enforce illegal or invalid stipulations.

I do not see any sound reason for departing from the
language of section 98 and importing an exception not mentioned
therein. As pointed out by their Lordships of the Privy
Council in Patéabhiramier v. Venkata Rao(1) mortgages like the
mortgage in question were long common in India and were
recoguized and enforced according to their letter both by Hindu
and Muliammadan jm'ists_and that what is known in English law
as the equity of redemption was nnknown to the andient law of
India. Io Thumbusawmy Moodely v. Hossain Rowthen(2) their
Lordships of the Privy Council observe that the decision in
Patiabhiramier v. Verkata Rao(1) was based on sound principles
and that the conrse of decisions which imported into the consi-
démtio_n of Hindu mortgage’s principle founded on the maxim,
once a mortgage always a mortgage of the Hnglish Clourt of
Equity were radically unsound and involved very mischievous
consequences. It is then cler that there is nothing opposed to
the Hindu law or to the general principles ¢f equity or good
conscience in giving effect to the terms of the contract and it
seems to me that the legislature in enacbing section 93 intended
to take such mortgagesas did not fall within the classes specified
therein out of the rale which prevents clogs on the equity of
redemption, a rule which their Liordships of the Privy Council
thought was erroneously imported into Hindu mortgages. Neela-
kantam v. Ananthakrishna digar(3) and Ramayya v. Guruval(4)
support the view that the terms. of the contract ought to be
strictly enforeed in'cases of anomalous mortgages.

1 would dismiss the appeal with costs. ‘N.R.

(1) (1870) 13- M.LA, 560.  (2) (1875) LLR. 1 Mal, 1(P.0.).
(83 (1807) T.L.R., 30 Mud., 61. (4) (1881) LL,kBy 14 Mad,, 232,
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