
A P P E L L A T E  C R IM IN A L .

Before Mr. Justice Ayling and Mr. Justice Seshagiri Ayyar.

N A C H I M U T H t r  O H E T T I  (CoMPLAiKANr), P e t it iq is s r ,

April 19 
and 

May 1.
--------------- MUTHUSAMI CHETTI (A ccu sed ), R espondent.*

^8-f ^ 1
Stdhtbh-^ence—Injormation to village magistrate—Report to the police —Jnstit'w- 

tion of compla.int by Police thereon.

A-man wlo coTnplains to a village magistrate of a bailable offence knowing 
that tie  latter must in tte ordinary course of his duty report the substance of 
the complaint to tha police gives information to the police just as effectively 
as i£ he went in person to the police station and made a complaint j and if the 
police charge the case, it is a case institated on information given to a police 
oiScer within the meaning of section 250, Criminal Procedure Code.

The Sessions Judge of Tinnevelly v. Siuaw Chetti (1909) I.L.E., 32 Mad., 
258 (ji'.B.), followed.

P e t i t i o n  under sections 435 'and 439 of the Criminal Proce­
dure Code (Act V of 1898), praying the High Court to revise 
the judgment of J. W . Glasson, the First-class Sab-Divisional 
Magistrate of Ditidigul, in Criminal Appeal No. 84 of 1913 
confirraing the order passed by V . S. Ramaswami A yyae, the 
Second-class Sub-Magistrate of Palni, in Calendar Case No, 630 
of 1913.

The facts appear from the judgment of ArLiNa, J.
Dr. S. Swaminathan for the petitioner.
J. G. Adam for the Public- Prosecutor for the Crown.

AttiNs, J. Ayling, J.— The petitioner gave information to the village 
magistrate of Ayakudi to the effect that one Muthusami Chetti 
had stolen a load of cotton belonging to him. The village 
magistrate sent a report to the police under section 4 5  (c), 
Criminal Procedure Code. The police put in a charge sheet under 
section 379 of the Indian Penal Code before the Second-class 
Magistrate of Palni against Muthusami Chetti. The case 
ended in discharge and the petitioner was ordered to pay 
coBipeiisation under” section 250 of the Criminal Procedure 
Code.
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It is contended that the order is illegal inasmuch as the NicsiMurHa 
case was not “■ instituted by complaint as defined in this case 
or apon information given to a police officer or to a Magistrate ” —  Muthummi

£ T r*x 4
vide secfcion 250, Criminal Procedare Code, ----- ‘

This viev7 is sapported by some authority : i-ide King Emperor 
V. Thawniana Eeddi{l) and also two later cases— In re Arul- 
anandham(2) and an unreported cape Ba Sayyed Amlalam{B).

On the other hand there is a Fall Bench decision of this 
Court in The 8essi077s Judge of Tinnevelly y. Sivan Chetti(A) 
which seems to me to be conclusive on the matter. The first case 
qaoted above was disposed of prior to this decision and with the 
greatest respecfc to the learned Judges who decided tl\e second 
case, they do not seem to us to have given sufficient weight to ib.

In the third case tbe attention of ihe learned Judge does 
not appear to have been drawn to it at all. I feel constrained 
to follow the Full Bench ruling : the more particularly as I feel 
strongly that the application of the principles therein enun­
ciated to the question for onr decision is in accordance with 
reason and equity, and the true intention of the section.

The question before the Full Bench in the case quoted was 
whether the complaint or information given to the village 
magistrate constituted the institution of criminal proceedings 
under section 211 of the Indian Penal Code bat the reasoning 
of Benson and Mtjneo, JJ,, in their judgment applies with 
undiminished force to the question before us ; while the reason­
ing of fehe learned dissenting Judge, S a k k a k a w  N a ie ,  J., however 
applicable in that case, has little or no bearing in the present 
case. I  cannot do laetter than quote from the judgment of 
Benson and Monro, JJ. : He (i.e., the injured party) almost
invariably gives information, or makes his complaint, to the 
village magistrate, well knowing that the latter will report the 
information on complaint to the Magistrate or the Station-house 
officer or to both, which latter is the regular course in this 
Presidency. He has, in fact, set tlie criminal law in motion, just 
as effectually as if he had gone direct to the Station-house officer 
under section 154 or to the Magistrate under section 191, for the 
village headman is hound by law to pass on the information
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Hachimuthu ot coaipI»irtt to tliose officers. The case would, of coursej
OBEiTr be differeub if the iuformation or complaint was not a matter

Muthummi wliich the village headman was bound by law to pass on to the 
CmotTi. , , .

-----  higher constituted authorities— J» the matter (j the petition of
AiLiKG, J. Ill tliat case it could not be said that the criminal

law was in any way set in motion. Bat when the iuforniation
or complaint is one that the village headman is bound by law to
pass on, then the language of the Full Bench in tlie case rei'errod
to above  ̂ is just as applicable to it as to an information given
direct to the StatioE-house officer or a complaint to the
Magistrate.’^

la  other words, a man who complains to a village magistrate 
of ̂ ^ a b l e  offence knowing that the latter must in the ordinary
course of his duty report the sub,stance of the complaint to the 
police gives information to the police jnst as effectively if he 
went in person to the police station; and if the police charge 
the case, it is a case instituted on information given to a police 
officer within the meaning of section 250 of the Criminal Proce­
dure Code.

A  comparison of the opening words of section 250 with, 
section 190j Criminal Procedure Code, will show that they closely 
correspond, and that the former are intended to cover all the 
three methods marked in section 190 as (a), [h) and (c) in which 
a Magistrate may take cognizance of a caue, with the single 
exception of ^̂ his own knowledge or suspicion/’ which would in 
the natare of things be inappropriace to section 250. 1 iind it
difficult to understand why a person who chooses to institute a 
frivoloas or vexations charge in one way should be less liable to 
pay compensation than if he instituted it in another— seeing that 
all are equally efieutive methods of inducing the Criminal Courts 
to take action.

A  consideration of the cases relied on by the petitioner will 
show that both in King Bmperor v. Tharmiana Beddi{2) and 
Be Sayyed Amhalam{i) the Court confined itself to the cousidera- 
tion of whether the village headman to whom the complainant 
went to complain was a ‘ 'Magistrate'’ within the meaning of 
section 250, The question of whether the information was not.
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in effectj given to the police was not considered at all. It was, Nachimdthu
towever, decided in the Full Bencli case; aud. it is this decision Cnairi
whicli in my opinion destroys tlie aathoi’ity of King Em'peror t . Mutijc'̂ ami 
Thammayia Redd'^[l) for the proposition that a case of thia kiiid 
does not come within section. 2o0. I would dismiss the petition,

Seshagiri A tya r, J.— In this CHse, the petitioner complained Sk8ii>4G7ri 
to the village magistrate of theft against the accused.. The J*
coinplaint was forwarded to the police. The Sub-Map;istrat6 

before whom the police charged the accused discharged liim and 
directed the complainant to pay compensatinn. This order was 
upheld in appeal. Dr. Swaniinathan cont.^nds that section 250 
of the Code of Crimiual Procedure cannot apply as there was no 
“  information given to a police officer or to a Magistrate,” I am 
not satisfied that the term “ Magistrate does not include a village 
magistrate. Clause (2) [h) of section 1  only sa.j s that the Criminal 
Procedure Code does not apply to heads of villages in the Presi­
dency of Port St. (xeorge. It is true that section 6 of the Code 
does not recognize the Court of the village magistrate. But there 
is no definition of the term “  Magistrate.^^ Moreover, the High 
Court exercises jurisdiction over village magistrates nndei* the 
transfer sections by transferring cases from one Magistrate to 
another ; I have therefore doubts whether the term “ Magistrate ” 
in section 250 does n.ot include a village magistrate as well. How­
ever that may be, I am satisfied that when the village magistrate 
transmits acomplaintto the police,information is given tothepoUce 
oflScer nnder section 250 by the complainant. The object of the 
complainant was that his complaint should be forwarded to the 
police, and it would be straining the language to hold that when 
he preferred the complaint with this obvious intention, he was not 
giving information to the police officer. I  see no reason, on 
principle, why an accused person who goes direct to the police 
oifioer should be in a worse position than one who achieves the 
same object by placing his case before a village magistrate. With 
all respect to tho' learned Judges who decided In re Arul- 
anandham{'2) I  am unable to agree w i^  their oonclngion. The Full 
Bench ruling'of The Sessions Judge of Tinn&uelly Division v. 8iva.n 
Cketti{B) is in point. The learned Judges say at pages 262 and 
263 : ‘ 'In  point of fact in this Presidency the complaint or
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NACHiMtTHTj in fo r m a tio n  to tlie  v i l l a g e  m a g is tr a te  is  o r d in a r ily  th e  first s te p  

C h e i t i  se tc iu g  t l i e  c r i n i i u a l  la w  in  m o tio n  . . T h e  in ju r e d

M cthusami person  h a r d ly  ev er g iv e s  in fo r m a tio n  d ir e c t  t o  th e  S ta t io n -h o u s e  

officer o f  p o lic e  . . .  H e  a lm o st  in v a r ia b ly  g iv e s  in fo r -  

n a t io n , o r  m a k e s  h is  com plaint^  to  th e  T illa g e  m a g is tr a te , w e ll  

k n o w in g  th a t th e  la tte r  ;J11 r e p o r t  th e  in fo r m a tio n  or c o m p la in t  

to  th e  M a g is tr a te  or th e  S ta t io n -h o u se  o fficer . . , T h e  c a se

w o u ld , o f  c o a r s e , b e  d iffe re n t i f  th e  in fo r m a tio n  or c o m p la in t  

w as n o t a m a tte r  w h ich  th e  v i l la g e  h e a d m a n  w a s  b o u n d  b y  la w  

to pass o n  to  th e  h ig h e r  c o n stitu te d  a u th o r it ie s .”

1  a g r e e  w ith  th is  v ie w , a u d  in  th e  c o n c lu s io n  at w M c h  m y  

le a r n e d  c o lle a g u e  h a s  a r r iv ed . T h e  p e titio n  w ill  b e  d is m is s e d .

s.v.
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A P P E L L A T E  C IY IL .

Before Mr. Justice Spencer and Mr. Justice Kumaraswami 
JSastriyar.

■,ji9-ig_ HAKEEM PATTE MUHAMMAD (Plaintiff), Appellant,
Angiast 3, 4 

anV4 10.

I J 63,5 SHAIK DAVOOD ( T h ir d  D e f e n d a n t ) ,  R e s p o n d e n t .*

Transfer of inperty Act (IF o/lS82), ss. 58, 60 and, 98—Possessory mortgage In 
1894/ r one year with a ccvenant to treat it as sale, in default of payment— 
Anomalom mortgage—No right to redeem after one year.

A. document of 1894, vpliich was described as a “ Swadina Tanaka Meddafcu 
Sharatu Pattiram ”  which maybe translated as a poasessory mr-rbgage deed 
containing a oondition for a period fired, contained among- others, the following 
terms: *' within these limits a hoixse-site together with a thatched house thereon 
we have mortgaffed, that is, we have kt-̂ pt it as a possessory mortgage and have 
received Eg. 10 from you. So having paid tlie principal and interest pertaining 
to ihese Eb. 10 within tlie end o£ a year from the &aid date we shall take 
posseBsion of our house and Bite. I£ we do not act according to the said 
condition we shall quit the land atfi house &a if this is a sale.”

In a suit for redemption brought after the date fixed for redemption,
Eeld, that the transaction was an anomalous mortgage as described in 

seotion 98 of the Transfer of Property Act (IV of 1882), that the rights of 
the pajrties were governed by the terms of the mortgage dooumenfc and that

* Second Appeal No. 2828 of 1913.


