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APPELLATE CIVIL—FULL BENCH.

Before Mr. dbdur Rahim, the Officiating Chief Justice, Mr. Justice
Seshayirs Ayyar and Mr. Justice Phillips.

SIVASUBRAMANIA AYYAR (Pranries), ApPELnANT, i?;,a]

5and 13
o, and Auguat
3and 15, «

31 .4,y 530

SUBRAMANIA AYYAR (Drrexpast), Reseonpext.®

Transfer of Property Act (IV of 1882), sec. 55 {1)—Sule of lund~—Vendor and
purchaser —Vendor’s direction to pay purchase money to e third pardy on his
behalf— Existence of vendor’s lien, in spite of.

A contract to forego the vendor’s charge for unpaid purchase money is not to
bie necessarily inferred when the whole or part of the consideration forthe
purchase of immoveable property is to be paid by the purchaser to s third party
on behalf of the vendor,

Abdulla Beary 0. Mammali Beery (1910) LI.R., 33 Mad,, 446 and Sivasubra-
mania Mudaeliar v. Gnane Sambanda Pondare Sennadhi (1911) 21 M.L.J,, 359
overruled.

Webd v. Macpherson (1904) LL.R., 31 Cale,, 57 (P.(L), referred to.

SecoNd Areral against the decree of M. R. Naravawaswams Avvar,
the Subordinate Judge of Trichinopoly, in Appeal Mo. 417 of
1918, preferred against the decree of S. Sussavva Sasrrivap, the
Distriet Munsif of Kamakkal, in Original Suit No. 87 of 19183,

The facts of the case are set out in the first paragraph of the
Orper oF RErERENCE 10 THE Fuin BENch.

A. V. Visvanatha Sastriyar for G. 8. Ramachandra Ayyar for
the appellant.

N. Rajagopalachariar for the respondent,

This Second Appeal coming on for bearing in the first
instance before Kumaraswanr Sastrivar and Pritries, JJ,, the
following ORDER oF REFERENCE T0 A FuLL BENcn was delivered
by

PriLnres, J.--The appellant sold certain lands to the respondent, Euvara-
for Rs. 2,700 and the sale-deed recited that the amount was loft with g ;‘{fﬁ}ﬁ}m
the vendee for payment to the mortgagee of other lands belonging " .
to the appellant—the words used being “to pay off the principal ‘
and interest due to Mr. T. V. Seshagirvi Ayyar on his mortgage.”

* Second Appeal No. 2062 of 1814,
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This was on Tth January 1901, but the respondent paid nothing
to the mortgagee until 26th November 1903, by which time the
mortgage debt amounted to Rs. #,401-4-0. The respondent
paid only Rs. 3,000 and the appellant had subsequently to
discharge the balance due, and seeks to enforce his claim for
Rs. 401-4-0 and interest therecn from 26th November 1903, and
to charge it upon the property sold to the respondent under
section 53 of the Transfer of Property Act. The lower Guurts
have held that no charge exists and have dismissed the snit as
barred by limitation on the authority of the decision in Abdulla
Beary v. Mammalt Beary(1). Under section 53 (4) of the Transfer
of Property Act a vendor has a charge upon the property sold
for the balance of unpaid purchase momey in the absence of a
contract to the contrary and this, as pointed out by their
Lordships of the Privy Council in Vebb v. Macpherson(2)is a
statutory charge and different in origin and nature from the
vendor’s lien given by Courts of Equity in lingland to an unpaid
vendor, and consequently the number of Eazlish cases cited are
to be regarded as useful ouly for the purpose of illustration,
and it waa held that an express contract, or at least something
from which an express contract can be implied, must be found in
order to exclude the charge given by the statute, and further that
the charge is not excluded by any confract, covenant or agree-
ment with respect to the purchase money which is not incon-
sistent with the continuance of the charge. In 4bdulla Beary v.
Mammali Beary(l) it was held that, when the sale wasin consi-
deration of a promise to pay to a stranger, it was a mere covenant
the breach of which must be compensated in damages, and that
there i3 mno occasion for the statutory charge in favour of
the unpaid vendor to avise, Webb v. Mucpherson(2) was con-
sidered, but the Judge remarked ‘* notwithstanding that decision

we may on the authority of the English cases [see
also Earl of Jersey v. Briton Ferry Floating Dock Compony(3) and
In re Bentwood Brick and Coal Company(4)] whose: weight is still
left unimpaired, hold that the conveyance was in consideration of
covenants fo pay in the future and not for purchase momey
payable to the vendor in which latter case alome the charge

(1) (1910) LLR., 33 Mad,, 446.  (2) (1904) LL.R.,81 Calo, 57 (P.C.).
(3) (1869) LR., 7 Bq., 409,  (4) (i87C) 1 Ch. D., 562.
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created by the statute can attach.”” "Finally the learned Judges Sivisusna.

say that upon the finding that there was no purchase money “*%' AYT4¢

payable to the vendor, the plaintiff had no charge. So far as we SUBRAKANIA

Avvae,
understand the judgment, the finding that, when the vendor gets  ——
. : . Kuaaga-
in return for his convevance a prowise to pay the purchase .

money or a part thereof to a third person to whom the vendor iy 5497 ToAR
under an obligation o pay, it is perfectly safe to say that there Printres, 17
Is a contract to the contrary negativing the charge in the
vendor’s favour, is based on the authority of English cases which
treat of a vendor’s equitable lien in Hugland, and the basis of
the inference of implied contract to the contrary is that there was
1o purchase money payable to the vendor, the consideration of the
contract Leing a covenant and not purchase money. It is
however significant that in section 55 (4) of the Transfer of
Property Act the charge is said to be in respect of the purchase
money, and mnot of purchass money payable to the vendor,
There would apparently be a charge whether the purchase money
was payable to the vendor or to a third party, ¢.e., so long as
anything which can properly be called purchase monsy remains
unpaid. Can it be said that money to be paid to athird party as
consideration for the contract is not purchase money ? If, as we
think, it is so, then under section 55 of the Transfer of Property
Act the vendor has a charge for any balance unpaid, and this
cannot be excluded except by a contraet to the coutrary.
Abdulla Beary v. Mammali Beary(1) was followed in Stva-
subramania Mudaliar v, Gnana Sombands Pandara Sunnadhs(2)
where Bensow and Sunpara Avvar, JJ., held that a vendor who
has directed the purchase money or a part thereof to be paid to
a third party must be taken to have waived by a contract
necessarily implied from his conduct the right fo a lien for any
portion of the mouney to be paid to the third party under the
agreement. No reason is given as to why such a condition as to
payment should be considered to amount to a waiver of lien, and
with all deference it appears to me that a vendor would usually
wish to retain his statutory charge, whether the money was to be
paid direct 5o him and then by him to a creditor, or whether it
was to be paid direct by the vendee to the creditor. There
being no contract between the creditor and the vendee, the

(1) (1910) LL.R., 83 Mad,, 448, (2) (1911) 21 M.L.J., 339, -
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vendor’s liability to the creditor continnes and he would
naturally wish to retain in his power a right given to him to
enforce the payment of the money by the vendes, and therefore
a8 pointed out by the Privy Council in Webb v. Macpherson(1), in
order to exclude the charge there must be a contract which is
inconsistent with the existence of the charge and as pointed
out in Karuppioh Pillai v. Hari Row(2) the intention of the
vendor must be considered in ascertaining whether the charge
still exists. As against the authority of these two cases we have
Bamakrishna Ayyar v. Subrahmania Ayyen(s), a case very similar
to the one now under discussion and there it was held that the
purchaser had a charge for unpaid purchase monay. The charge
wags taken for granted in a similar case— Sheonandan Lal v.
Zoinal Abdin(4)—and it was further held that the charge was not
personal to the seller, but could be transferred with the debt. In
Meghraj v. Abdullah(5),a charge for purchase money payable to
creditors was enforced notv only against the purchaser but also
against a transferee with notice. In Gur Dayal Singh v.
Karam Singh(6), on the other hand, it was observed that
the agreement of the vendee to pay a creditor was the
consideration, and that the amount payable to the creditor
was uot part of the purchase money, but the case was mainly
decided on the ground that the property was not in the hands of
a buyer but of his transferee. In view of these conflicting deci-
sions we think it adyisable to refer to a Full Bench the following
question :—

“Is a contract to forego the vendor’s charge for unpaid
purchase money to be necessarily inferred when the whole or part
of the consideration for the purchase of immoveable property is
agreed to be paid by the purchaser to a third party on behalf of
the vendor ? ”

As the Order of Reference was in favour of the appellant
their Lordships asked the respondent’s vakil to begin. :

N. Rajagopalachariar for the vespondent.—The charge is
impliedly taken away by the direction of the vendor to pay to
a stranger. I rely fully on all the reasons given in Abdulls

(1) (1904) LL.R., 31 Cale,, 57 (P.C.). (2) (1911) 21 M.L.J., 849,

(8) (1906) LL.R., 20 Mad., 305, (4) (1914) I.L.R, 4l Calo,, 849.
(5) (1914) 12 A.L.J., 1034,
(6) (1916) LL.R., 38 AlL, 254, -
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Beary v. Mammalt Beary(l) and the English cases therein
quoted fully support that decision. I rely also on Sivasubra-
manta Mudaliar v. Gnanasambanda Pandora Sannadhi(2). One
additional reason I give is that after such agreement with the
vendes on the faith of which alone the vendee agreed to buy,
the vendor has no right to change the manner of payment, as
that would be substituting a new contract between them. If the
vendee breaks his promise to pay to the stranger and the vendor
is damnified, the vendor’s remedy is only a suit for damages.
That in cases of this kind the vendor’s omnly right is to be
indemnified is laid down by Izaaf-um-Nise Begam v, Pariab
Singh(8). See also In re¢ Albest Life Assurvance Company v.
Western Life Assurance Saciety(4).

4. V. Viswanatha Sastri for G. 8. Bamachandra Ayyar for
the appellant.—The charge exists unless a contract to the con-
trary is proved. See Webb v. Macpherson(5). The FEnglish
decisions cannot apply in the face of the charge given by the
Transfer of Property Act. The absence of a charge does not
necessarily arise by implication from a direction to pay toa
stranger, for under section 55 (5) (b), Transfer of Property Act,
the vendor is entitled to direct the buyer to pay the price either
to himself or to his nomines. I respectfully submit that the two
Madras decisions relied on against me are wrong and I adopt
the reasons given in favour of my position, in the Order of
Reference. In addition to that I rely on the observations of
Lord Euvow, L.C. in Muckreth v. Symmons(6). Even Abdulla
Beary v. Mammalt Beary(1l) may be said to be not against me, ag
there the vendor expressly agreed to have recourse to a suit for
damages in case of breach of contraet by the vendee.

SIVASUBRA
MANIA AYYAR
v,
SUBRAMANIA
AYYAR,

This Second Appeal coming on for hearing on the question |

referred for the decision of the Full Bench, the Court expressed
the following OpinTONg :—

Arpur Ramry, Orre, C.J.—The question referred to us must
be angwered in the negative. Section 55, sub-gection 4, clause (b)
of the Transfer of Property Aect, says that in the absence of a

(1) (1910) L.L.R., 83 Mad., 446. (2) (1911) 21 M.L.J., 359,

(3) (1909) LI K., 81 AlL, 583 (P.C.), (4) (1870) L.R., 11 Bq., 184,
‘ v (5) (1904) LL.R., 81 Cale., &7 (v.C.).

..(6) (1808) 2 White and ludor’s Leading Cases (VIII adn.), 946,
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contract to the contrary, the vendor shall have a charge upon

uania AXVAR the property in the hands of the buyer for the amount of the '
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purcliase money or any part thereof remaining unpaid. In this
case the vendor has asked the purchaser to pay the unpaid pur-
chase mouey to a certain creditor of his. It is not alleged that
the creditor accepted the liability of the purchaser of the property
in substitution of the vendor’s own liability, Bub the purchaser
as between himself and the vendor has accepted the obligation to
pay the purchase money according to the vendor’s direction. It
has been held by the Privy Council in Webd v. Macpherson(1)
that the statubory charge created by section 55 of the Transfer
of Property Act is pot to be negatived except where there is a
contract to the contrary, either express or arising by necessary
implication. They point out that this charge is different, in its
origin and nature, from the vendor’s equitable lien under the
English law. They also observe that ¢ the charge isnot excluded
by a mere personal contract to defer payment of a portion of the
purchase toney, or to take the purchase money by instelments,
nor ig it excluded by any contract, covenaut or agreemenb with
respect to the purchase money which is not inconsistent with the
eontinuance of the charge.” It is difficult to see how a direction
to the purchaser topay the purchase money to the vendor’s
creditor is inconsistent with the existence of the charge. Thisis
the view taken by the Allahabad High Court in Har Chand v.
Kishori Singh(2) and in Meghraj v. Abdulinh(3). It is argued,
however, that in this Court the contrary view hag prevailed in
Abdulle Beary v. Mammali Beary(4), which has been followed in
Swasubramania Mudalior v. Gnana Sambands Pandare San-
nadhi(5). The learned Judges who decided the former case
state in their judgment that, by the terms of the contract under
their consideration, the purchase money was not payable to the
plainiiff and he had no right of action to recover it. That is,
however, not the position involved in the present case. It has
been keld in Sheonandan Lal v. Zainal Abdin(6) that the
vendor’s charge for unpaid purchase money is not a mere
personal right but is capable of being transferred to a third

(1) (1903) LL.R., 8L Calo, 57 (P.C.).  (2) (1910) 7 £.0., 639.
() (1914) 12 A.L.J., 1034, (4) (1910) LLR,, 33 Mad., 446,
(6) (1911) 21 M.LJ,, 359. (8) (1914) LL.R.., 41 Calc, 849,
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person and in Bamakrishna Ayyarv. Subrakmania Ayyen(1), it has g ¢ susra-
been ruled that a suit to enforce the charge is governed by twelve uasis AvyAR
years’ limitation. A vendor’s lien or charge is not lost by the snammmu

. AYTAR,
mere taking of personal security. See Karupptah Pilloi v.

p———

Hari Row(2) and Mackreth v. Symmons(3). There is no doubt ﬁfupfi
a distinction, on principle as well as authority, as pointed out by oxre. CJ.
the Privy Council in Webb v. Macpherson(4), between a convey-

ance or sale in consideration of a covenant to pay a sum of money

in the future, and a sale in consideration of money which the
purchaser covenants to pay. Here the consideration for the sale

is money, payable by the purchaser, only he has agreed with the

vendor to pay it to a third person.

The learned Judges who decided Ahdullu Beary v. Mammali
Beary(5) seem to hold in one part of their jadgment that where
the purchase money is to be paid to another, that is necessarily
Inconsistent with the vendor retaining the charge. There is
nothing in:secsion 85, sub-section (4), clanse (b), to suggest that
for the charge to arise or to subsist, the purchase money must
be payahle to the vendor himself and not, by his direction, to a
third person. If theabove case holds otherwise, I am of opinion
that 1t was wrongly decided. I may mention that the decisions
in Ramakrishna dyyar v. Subrahmania Ayyen{l) and Gopala
Avyor v. Ramaswamy Sasirigal(6) are in accordance with the
view I have expressed.

SesEAGIRI AYYAR, J.—I agres with the conclusions of the geemicim
learned Juidges who made the reference that the vendor’s lien is AY™4& J.
not lost by a direction to pay the pnrchase money to a third
person. The charge is for the purchase money and it is imma.
terial that that money is not directly payable to the pur-
chaser. As was pointed out by the learned vakil for the
respondent, the statute itself, by section 55 (5) (b), enables the
vendor to direct it fo be paid to any person he names. The
obvious inference is that the purchase money does not lose its
character by the direction to pay another.

(1) (1908) L.L.R., 26 Mad., 305, (2) (1911) 21 M.L.J,, 849,
(8) (18U8) 2 White an® Tudor’s Leading Cases, (VII edn.), 946,
(4) (1904) LL.R., 31 Cale., 57 ati p. 73 (E.0.),
(5) (1910). LL.R,, 83 Madi, 446, (6) €1911) 23 M.L:J., 207.
or ?F)
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The main argument of Mr. Rujagopalachariyar was that

MaNIA AVYsE wharpe thers is a breach of the direction to pay a third person,
BUBR:V:IANIA the right of the vendor, who is compelled to pay hiwself, is only

AYYAR,

SRsABIRL
AYYAR, d.

to sue for damages for breach of contract, and that consequently
it muost be deemed that theve is a contract to the contrary when
the direckion to pay a third person was given. It cannot be
contended that the lien is personmal: see Shenmandan Lal v.
Zainal Abdin(1). The right to the unpaid money as well as the
charge therefore can be validly assigned to a stranger, It is not
clenr therefore why the direction to pay a third person should
deprive the vendor of his charge. The decision of the Judicial
Committee in Izaat-un-Nisa Legam v. Partab Singh(2) was
strongly relied upon. Ju that case the anction purchaser bought
the property subject to encambrances, The encumbrances were
found to be invalid. Thereupon the judgment-debtor sued to
racover the amount of the encumbrances by which the purchaser
was benefited, and claimed a charge for it on the lands sold.
Their Lordships held that when property is sold subject to encom-
brances, the vendor whether in a private or Court-sale retains
to himself only a claim to be indemnified against the encum-
brancers proceeding against him. It was also held that the
vendor was not entitled to the benefit of the finding that the
encumbrances were invalid. The purchaser took the risk and was
consequently entitled solely to the advautage. I fail to see how
this pronouncement is an aubhority against the plain p10v1smns
of section 55 (4) (V).

The learned Judges of this Court in Abdulla Bearyv. Mammals
Beary(3) based their counclusion largely upon English decisions
notwithstanding the caution of the Judicial Committee in Wobb
v. Macpherson(4), that the charge under the Transfer of Property
Act “is differens in oriein and nature from the vendor’s lien
given by Courts of Equity to an unpaid vendor.” There are
three classes of charges known to English law : (a) equitable
charge founded on contract; (b) equitable lien enforced by
Conrts_of Equity ; and {¢) the common Iaw lLien which enubles
the-vendor to keep Dack possasszon until b is paid (19 Hals-
bury’s-Taws-of —England paragra,ph 20§." The legistaburé in

R

() (1914 T.L.R,, 41 Calo, 849,  (9) (1209) L.L.R, 81 AlL, 583,
(8) (1910) LL.R,, 33 Mad, 446,  (4) (1804) LLR. 8] Cale, 57 (1,0.).
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India, in order to avoid these confusions, has enacted a simple
rule of law ; and with all deference to the learned Judger who
decided Abdulla Beary v. Mammali Beary(1), it seems to me it
would be introducing an tnnecessary element of uncertainty into
this country, if the interpretation of an unawmbiguous section
were made to depend apon Knglish decisions. 1 do not therefore
think that the English cases quoted jor the respondent as
showing that the rule of law in England is not as stated in
Abdulla Beary v. Mammals Beary(l) need be considered.

Only one other argument need be noticed, It was broadly
contended that after giving the direction to the purchaser to pay
the mouey to a third person, the vendor had no right to counter-
maud it, Of course, if the direction had besn communicated to
the proposed payee, a completed contract may arise between the
purchaser and the third party which may preclude the vendor
from claiming the money before payment, I do not think that
Gopala Avyar v, Ramaswamy Sastrigal(2) lays down that an
uncommunicated direction fo a third party disables the vendor
from claitming the money. On the gther hand, Sivasubramania
Mudaligr v. Gnana Sumbanda Pandara Sannadhi(3) is a direct
authority to the contrary.

In the present case, it is nob shown that the third person
looked to the vendee for payment. A fortiori, therefore, when
the vendor had to pay the third party himself, the lien attached
to the property to the extent of thabt payment. T answer the
question in the negative and hold that 4bdulla Beary v. Mammali
Beary(1) was not rightly decided. '

Privvies, J.—In this case, | have already expressed my views
in the Order of Reference and I have heard nothing in the argu.
ments which have now been addressed to us to induce me to
chauge my opinion. I agree thercfore in answering the ques-

tion in the megative,
C.M N,

(1) (1610) IL.B., 33 Mad., 446. (2) (1911 22 M.LJ., 207,
(3) (1911) 21 M,L.J., 359. ‘
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