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APPELLATE GIVIIi^FULL BENCH.

Before Sir John Wallis, Ki., Chief Justice, Mr, Justice AbAur 
Rahim and Mr, Justice Srinivasa Ayyangar.

PANDILLAPALLI SINGA ilEDDI ( D is fe n d a n t ) ,  A p p e l l a n t ,
- ’ Ifovember 5

n. and 10.

TEDDULA S U B  BA REDDI k m  w o  o t h e r s ,  ( P l a o t i s s ' s ) ,  

R e s p o n d e n t s . *

Oivil Procedure Code (Act V o/1908), 0, XXIII, r. 1 (3)—Sisii iy reversioners to 
declare an alienation invalid during widow's lifetime, loithdrawal of—Subse
quent suit after viidow^s death for possession—Defence, the same as in the Jirat 
suit—Suhsequent suit not barred hy Civil Procedure Code, 0. XXllI, r. 1 (3).

The next presnmpiive reversioners of a deceased Hindu instituted a saifc 
against liis widow and her alienee foi* a rfec]arafcion tLafc an alienation by her 
WAS invalid and not binding on them. Pending the suit the widow died and the 
reversioners \Fithdrew the sait but did not ask foi’ permission to bring a fi-eab 
snit. They sabseqitently broug'ht a sait against tho alienee for the recovery of 
possession of properties from Miri and he set up the very same defences on tho 
mei-itfi which he had set up in the first suit:

Held, that the subsequent suit was not barred by the provision of Order XXIII, 
■rule 1 (3), Civil Procednre Oodo (Act Y of li)08). Where the cause of action and 
the relief claimed in the aecond suit are not the same as the cause of action 
and the relief claimed in the first suit, the second suit cannot be considered to 
have beon brought in resj;,ect of the same subject-matter as the first suit and thu 
plaintiff in the second suit is not debarred from contesting the allegations made 
by the defence in the first suit.

Gopal Chandra Banerjee v. Purna Ghandra Boner joe (1898) 4 C.W.N., 110, 
followed.

Achuta, Menon v. Aiiliuttm Nair (189S) I.L.R., 21 Mad.j 35, Machana Uajhala 
Bilcshatulu V. Qorugantu,ln Yaggnmma (1910) 782, an d  Sennava
Meddiar v. VenJcatachala Beddiar (1915) 2 M-L.W., 177, overi-nled.

S e co n d  A p p e a l against tlie decree of J, W . H u gh es , tlie  District 
Judge of Nellore, in Appeal No. 170 of 1913_, preferred against 
the decree of B. K e is h n a  B a o , the Temporary Subordinate 
Judge of Nellore, in Original Sait No. 26 of 1913 (Original Suit 
No. 40 of 1912 on the file of J. W . H ughbSj the District Judge of 
Nellore),

The facts of the case appear from S a d a s iv a  A y y a b , J / s

O eDKR OS' RErERENCE TO THE FULL jBe NCH.

T. F. Venkatarama Ayyar for the appellant.
S. Varadachariar for the respondents.

* Second Appeal No. 1376 of 1914.
71



SiK G A  E e d ])i  Tliis Second Appeal and tHe Memorandum of Objections came
SnisBA liearing before Sadasiva A ytae and N apiee, -wlio
Reddi. m ade the following O r d e r  op R e b e e e n c e  t o  tu b  F u l l  B e n c h  

Sadasiva Sadasiva A yyab, J.— The defendant is the appellanfc. The
Ayvab, J. p;[g^i^j.jffg gpg tjie sons o£ the daugliter ofFera Reddi by his first 

wife. The defendant is the husband of the deceased daughter 
of Pera Reddi by his second wife. The wives and the daughters 
are all dead, the second wife who was the defendant’s mother- 
in-law having died in 1912. Till her deaths she was entitled to 
enjoy the plaint lands as her husband’s heir. After her death, 
the plaintiffs as reversioners are entitled to possession. These 
are the facts found. The plaintiffs’ case succeeded on the merits 
in the lower Courts as regards most of the properties in dispute. 
The defendant’ s learned vakil Mr. T. Y . Venkatarama Ayyar 
did not and could not eerioualy argue on the merits, the illatom 
son-in-lawship set up by his client having bean found against 
by the lower Oourts.

The learned vakil therefore based his strenuous contentions 
on a technical question of law. To understand that question  ̂a 
few further facts have to be stated. The plaintiffs had brought 
Original Suit No. 46 of 1911 during the lifetime of the 
defendant’s mother-in-law, Yenkatammal, against the present 
defendant (as the first defendant) and against Venkatammal (as 
the second defendant) for a declaration that the alienation by a 
settlement deed made by Venkatammal in December 1909 in 
favour of the present defendant (then first defendant) making 
several false recitals as to the defendant being an illatom son-in- 
law and so on, may be declared invalid and not binding on the 
reversioners after Yenkatammal’s death. Yenkatammal died in 
1912 during the pendency of that suit. The present defendant 
set ap the very same false defences on the merits which he has 
set up in this suit. During the pendency of that suifc Yenka
tammal died. Then the plaintiffs withdrew that suit as, from 
having been merely contingent reversionersj they became vested 
refersioners on her death and had become entitled not only to sue 
for a declaration of the invalidity of Yenkatammal’s acts after her 
death but also to sue for possession itself of the lands. They 
did not ask for permission to bring a fresh suifc on the freshly 
acquired cause of action for fresh reliefs j evidently they 
thought it would be unnecessary to do so (see Exhibit IXa).
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E e d d i .

Padasiva 
4-YYar, J.

The defendant contended at a late stage o£ tie trial of this s m g a  R e d e i

suit in the first Court that the suit was barred as res judicata sub'ba
by the withdrawal of the former suit. It was clear that there 
could be no res judicata in the usual and strict sense of that 
term as the first suit was not heard and decided and was only 
withdrawn from the adjudication of the Court. What the 
defendant meant by the plea of res judicata however appears to 
be that the suit was barred by rule 1 (3) of Order X X III  of the 
Civil Procedure Code. This statutory bar cannot, in my opinion, 
be called res judicata.

In the lower OourfcSj Machana Uajhala Dikshaiulu v. 
Gorugantulu Taggamma(l) was relied upon by the defendant.
That case was almost but not quite on all .fours with the present 
suit. The plaintiffs there were also reversioners who had first 
sued for a declaration that the alienations by the widow were 
invalid; withdrew that suit against some of the defendants 
and as against some properties in the possession of those 
defendants without obtaining liberty to bring a fresh suit and 
then brought a second suit after the death of the widow against 
those defendants for possession of those properties. The judg
ment of the learned Judges (Munro and Sankaean Naie, JJ.) 
is contained in the following sentence: “ Eollowiug Achuta 
Menon v. Achutan Nair{2), we dismiss the Second Appeal with 
costs.-*̂  The Subordinate Judge in his judgment refers to this 
decision as follows ; ^ There are no reasons given in the judg
ment which is very brief. It merely follows Achuta Menon v.
Actutan Nair[2). The full facts have not been given. It is very 
probable that the plaintiff who proceeded to trial in respect of some 
property in the previous suit was held not entitled to maintain a 
second suit with reference to tbe property as to which he withdrew 
the claim. But in the present case, the plaintiffs did not proceed 
to trial at all as the widow died. They withdrew the entire suit 
and instituted this fresh suit for possession of the entire property.’ ’
I am unable to concur with the learned Subordinate Judge that 
the fact that the first suit was not withdrawn in its entirety in 
Machana Uajhala Dikshatulu v. Gorugantulu Yaggannma(l) 
could make any difference in principle, having regard to the 
language of section 373, corresponding to present Order X X III,

(1) (1910) M.W.N., m ,
71- a

(2) (X898) 21 Mad,, 35,



SiKSA R e d d i  that language making' no difference in the result l)etween the 
SuL a withdrawal of a portion or the wif-Jidrawal of the whole of a
Keddi. as regards the effect of such withdrawal on the suit or the por-

S a o a s i v a  tion of the suit as the case maj be. Then the learned Subordi-
a t y a k , J. Judge says in paragraph 62 of his judgment that in

Achuta Menon r. Achutan Nair{l), the first and the second suits 
were hoth suits for the relief of ejectment and that the titles set 
up in the two suits were also substantially the same and that the 
general observatioos in Achuta Menon v. Achutan I^air{l),namely, 
that where the first suit was withdrawn without liberty to 
bring a fresh suitj the plaintiff caunot contest in the second 
suit the allegations which constituted th.e defence or part of the 
defence to the claim made in the first suit̂  must be confined to 
cases where the causes of action for the two suits and the reliefs 
claimed in the two suits are substantially the same.

The learned District Judge in paragraph 20 of his judgment 
says: The only case on which the appellant can rely is
Machana Vajhala Dihshatulu v. Qorugantidu Yaggamma{2) but 
I find it difficult to apply this case in the absence of a full
report of the facts.^̂  I  have perused the printed papers in
ruUayya Dikshatula v. Yagnamma{d) and I  find the facts are not 
BO different in material particulars as to aifect the applicability 
to this case of what I must hold to have been the principle 
of the decision in Machana Uajhala Dikshatulu v. Gonigantulu 
Taggamma(2). Further in Semiam JRedddar v. Verikataohala 
Eeddiar(4) AmNt3 andTYABJi  ̂JJ., held themselves hound by the 
decisions in Achuta Mmon v. Achutan Na'ir{l) and Maohana 
UajhalaDihshatulu v. Q-orugantulii Yaggamma{2) and dismissed 
an absolutely similar suit to the present one as barred by Order 
XXlII,rule 1 (3), of the Civil Procedure Code, In that case also, 
the widow died during the pendency of the first suit. The learned 
Judges held thab the slight difference in language between 
section 373 and Order X X III, rule 1 (3) (the word/' matter ” being 
substituted by the words subject-matter did not make any 
difference. T y a b j i , J.̂ , says: “’^In the face of the above two 

decisions/' there is no room for any further discussion of the 
law.” I am free to confess that I feel grave doubts as regards
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the decisions in Machana Uajhala Dihshatulu v. Gorugantulu Sing a R e d d i 

Yaggcmma{l) and Sennava Reddiar y . Venkatachala Reddiar{2).
So far as Achda Menon v. Achutxm Nair[Z) is concerned, m j Heddi.
learned brotlier and myself followed it recently in. Damodaran v. Kadasiva 
Theyyaytakan{i), Batin that case, the cause of action for and the ’
relief claimed in the first auifc were found for the purposes of that 
decision to have been suhstantially identical with the cause of 
action and the relief claimed in the second suit and we held that 
the facts mentioned in the defenceinthe iirstsuit cannot be confcro- 
verted in the second suit. We did not, however, dismiss the second 
suit but gave relief to the plaintiff on the basis of ihe trufch of 
the facts pleaded by the contesting defendants in the first suit.
Mr, Varada Aehariyar wished to attack Achuta Menon v. Achiitan 
Nair{ S) on the ground that on the facts of that case the second suit 
could not be held to have been on substantially the same cause of 
action as the first suit and hence that decision itself was wrong.
I do not think when dealing with a question of Jaw such as this 
we could go behind the statement of the learned Judges as to 
the nature of the relationship between the causes of action in the 
two respective suits. At page 39 the learned Judges say : In
our opinion it cannot properly be said that there is no integral 
connection whatever between the plaintiff’ s allegations in the 
two suits, that there is a complete difference between the cause of 
action alleged before and that alleged now, and that the trans
action of 1893 between the plaintiff and the present Zamorin, 
which is the only distinguishing circumstance relied on, imposed 
on the defendants a duty .wholly or to any extent different from 
that to which they were subject before that transactiori took 
place.^  ̂ Then, no doubtj, they go on. to say suppose, how^ever, 
that the plaintiff^s cause of action in the previous snit was 
different from that in the present suit,”  aud to express the 
opinion that even in that case the plaintiff would be barred from 
controverting the defence allegations in the first suit.

While la m  prepared to follow the ruling in Achuta Menon y .
Aehtifan Nair{Q) where the causes of action for the two suits 
are substantially the same, I  regret that I  cannot follow the 
obiW that even if the causes of action are substantially
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SxNGA Eeddi different, fclie facts stated in tlie defence in the first withdrawn 
SuBBA cannot be controverted in tlie second suit. If tlie causes of
E e d d i, action are the same and if the reliefs claimable (though not

Sadasiva  claimed) are the s-a,me_, then also Order X X III  will apply, read
, A y y a b . j . Order 11̂  rule 2. Where the causes of action are substan

tially different and afortiori, where not only the causes of 
action are different but the reliefs claimed are different and still 
more, where not only the causes of action are substantially 
different  ̂but the reliefs claimed are bound to be different  ̂ I do 
not think that the defence pleas in the first suit are made 
incontrovertible in the second suit by the provisions of Order 
X X III. ISTor do I think that the difference in language by the 
substitution of the word “  subject-matfcer [(which is the word 
used in the Order X X III, rule 1(3)], for the word ‘̂ matter” 
(whicb was the word used in paragraph 2 of section 373) can be 
held to make any difference in the scope of the two provisions. 
While paragraph 1 of section 373 used the word subject- 
matter ” paragraph 2  used the word matter and this was 
corrected in the new Code for the sake of uniformifey. I might 
further respectfully point out that no authority is quoted for giving 
Buch a very wide interpretation to the word subject-matter or 
“  matter in Achuta Menon v. AchĴ dan Nair{V), that is, so as to 
include the defence allegations in the first auit even where the 
second suit is brought on a different cause of action. Let me 
take an extreme case to show the length to which we would have 
to go if the ohiter dictum in Achuta Menon v. Achutan Nair{l) 
is followed. Suppose A  brings his first suit against B, a tres
passer who trespassed on the plaint lauds one year before suit, A  
claiming title as purchaser from G whom he treated as the heir 
of D, the admitted former owner. 5  sets up a false claim of 
ownership in himself as heir to D (the admitted owner who died 
two years before suit) in preference to the plaintiff’s vendor G. 
During the course of the suit, A  finds that neither G nor B  is the 
real owner but E  is the owner as the real beir of B. He there
fore withdraws 'his first suit against B  without permission to 
bring a fresh suit. He then gets a conveyance from and -within 
three years of the death of the admitted owner D, brings a second 
suit against B  basing it on the title obtained by the purchase from

0 )  (1898) I.L.E., 21 Kad., 35.



F. Can it be argued ttat his second suit based on the purchase S in ga  R e d d i 

from £1 the real owner is barred by the incontvovertibih'fcy of the suma 
false defence raised by B in the first suit̂ , though the plaintiff Eeddi. 
honestly and properly withdrew his first suit which he brought S ad a siva  

through his mistaken notion that C was the heir of D and which 
suit was bound to fail ?

I  am further clear that the suit for declaration brought by a 
contingent reversioner who has reallj d o  title in the eye of the law 
[see section clause (a) of the Transfer of Property Act and 
section 60, proviso clause (m) of the Civil Procedure Code] and 
who is given a special cause of action by the current of decisions 
in the Privy Council to bring a suit to declare the widow’s 
alienation invalid as against the reversioners and whose suit as 
recently decided by the Privy Council in Venhitanarayana 
P'illai V . 8ul'bammal[\) is brought on behalf of all the possible 
contingent reversioners, is brought by him in a quite different 
character from a suit brought by the same jjersou in whom the 
inheritance became fully vested on the death of the widow to 
recover possession of the property from the widow^s alienee.
The fact of the widow's death is a most important fact which 
thoroughly changes the nature of the cause of action and which 
vests the cause of action in a particular defined person and not 
in the whole body of possible contingent reversioners. Further 
while in the contingent reversioner’s suit he cannot claim the 
relief of possession but only the relief o£ declaration (and reliefs 
appurtenant to that declaratory relief), in the second suit he 
cannot claim the relief of declaration as a substantial relief or 
as the only relief but can and ought to claim the relief of 
possession ; see Syed- SUiman Sahib v.Hiissain 8ahih(2 ) which is 
a sfcill stronger case in fairour of the plaintiff because it was held 
that a suit for declaration by a porson out of possession was on 
a different cause of action from that on which a second suit for 
possession on the same title was based. Again in Gopal Chandra 
Banerjee-v. Purna Chandra Baoierjee(S), Bakskjee, J., says : The 
mere fact of two suits being in respect of the same property 
would not be sufficient to make the latter suit one for the same 
matter as the former, when the state of Jacts leading to the
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V.
SUBBA

R e d d i .

Sad asita  
A t y a e , J.

SiNGA R e d d i two suits and the reliefs claimed under them are different.” In  
Kamini Kant Boy t .  Ram Nath GhuckerbuUy[l), B a n e r je e  and 
Eampini, JJ.j held that where the causes of action were different, 
the fact that the defence was the same in both suits and the 
first suit was withdrawn without liberty to bring a fresh suit did 
n ot prevent the plaintiff from controverting in the second suit 
the defence made in the first suit and repeated in the second.

In section 1 1  of the Civil Procedure Code which treats or bar 
by res judicata the word used in the section in explanations 3 and 4 
is matter/^ In the statutory-bar prescribed in Order II, rule 2 , 
the expressions used are “ subjects in dispute/’ cause of action ” 
and claim.’  ̂ In the statutory bar enacted in Order X X III  
the word is ' ‘ subject-matter.^’ In Kaveri Ammal v. Sastri 
Ramier(2) the word “ ohject-mattersis used (see line 2 ) when 
considering the question of res judicata. In Ramamami Ayijat 
V. VytMnatha Ayyar[^), Sir Bhashy<im Atyangar considers fully 
the provisions of the old Civil Procedure Code corresponding to 
the provision of section 1] and Order II  of the new Code. At 
page 763 he says “  The fir̂ it contention is mainly based on the 
argument that the phrase ‘ the subjects in disputes  ̂ occurring 
in section 42 connotes the corpus or object-matter of the claim and 
that, therefore, all possible claims to the same should necessarily 
be offered for decision in the suit. In our opinion the expres
sion Hhe subject in dispute' signifies the jural relation between 
the pdO'ties to the suit, for the detp.rinination of which the suit is 
hrought. In other words, the object of section 42 is to require 
the plaintiff to bring forward hia whole case as to the matter of 
liiigatimi on the question of right imolved in tliB suit and nofi to 
require him to nmte all the causes of action which he may have 
against the defendant in respect of the corpus or object-matter of 
the suit.̂  ̂ Then at page 766 he .says; “  It is clear that the 
expression ‘ subjects in dispute ' means the cause of action or the 
subject-matter of litigation, that is, the right which one party 
claims as against the other and demands the judgment of the 
Court upon.”  At page 768; he refers to Mr, Justice H o l l o w a .y ’ s  

decision where the expressions matter of litigation/^ “ question 
of right/-’ particular kind of claim occur.

(1) (1894) ai Calc., 265. (2) (1903) I.L.R,, 26 Mad., 104 afc p. 109.
(3) (1903) 26 Mad,, 760.



It may be tiiat there are Subtle and refined distinctions be- S in g a  R e d d i  

tween tlie meanings of the different expressions “ subject-matter,” Subb& 
corpus/^ object-matter/^ “  cause of action/' “ matter/^ “ trans- 

action ” [a word, used in some places in Ramaswami Ayyar Y. Sadasiva 
Vyihinatha Ayyar{l)'], ground of claim ” and so on. I  do not 
mean to venture upon a discussion of such differences. In Achuta 
Menon v. Achutan Nair(2), tije word matter in section 
373 was iield to include the question whicli is raised in tte 
allegations of the defendant. The expression “  fresb suit for 
the same matter was considered as meaning a fresh suit which 
involves the truth of the allegations of the defendant forming 
part of the matter to b^decided in the former suit. It may 
therefore be that the word matter ”  has a larger meaning than 
“  cause of action.'” Bat can the matter ”  in the second suit be 
held to be the same when the cause of action is aubstantially 
different though the d.6fence is the same ? In respect of the bar 
by res judicata, it has now been settled by the decisions in 
Krishna Beharl Boy y. Brojeswari Chowdranee{d), Ummatha 
V . Gheria Kunhamed{^), Alluni v. Kunjus}ia{^) and. Rama- 
swami Ayyar v. Vythinatha Ayyar{l) that, where the causes of 
action are dilJerent, even a dismissal of the first suit by the Court 
after contest on the merits is no bar to the maintainability of a 
second suit on a substantially diJJerent cause of action, even though 
the defences may be the same in the two suits. Is a plaintiff who, 
honestly in order to save the time of and trouble to the Court, 
withdraws the first suit instead of allowing it to be dismissed on 
the unsustainability of the rights set up by him  ̂ to be in. a worse 
position by his said honest withdrawal than if he had delayed 
the disposal of that suit and obliged the Oourt to give its opinion 
on the merits of his first cause of action ?

I  would therefore refer to the opinion of the Pall Bench the 
following question ;—

Whether the rule laid down in Achuta Menon v. Achutan 
Nair(2) (that a plaintiff who has withdrawn a former suit without 
permission to bring a second, suit is prevented from agitating in 
the second suit the truth of the allegations which constitute the 
defence in the first suit) applies in the present case where the
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SiN G A E e d d i c a u s e  o f  a c t i o n  a n d  t h e  r e l i e f  c l a i m e d  i n  t l i e  s e c o n d  s u i t  a r e  

SuEBA s u b s t a n t i a l l y  d i f f e r e n t  f r o m  t h o s e  i n  t h e  f i r s t  s u i t .

S e d d i .  N a p i e r ,  J .— I  e n t i r e l y  a g r e e .  I t  s e e m s  t o  m e  t h a t  t h e r e  m u s t  

F a p im , J. 5̂® a  d i s t i n c t i o n  iu  a  c a s e  l i k e  t h i s  w h e r e  t h e  f i r s t  s u i t  w o u l d  n o t  

g i v e  t h e  p l a i n t i f f  a l l  t h a t  h e  b e c a m e  e n t i t l e d  t o  w h e n  t h e  d e a t h  

o f  t h e  w i d o w  g a v e  h i m  a  n e w  c a u s e  o f  a c t i o n ; u n le s s  h e  g o t  

l e a v e  t o  a m e n d ,  h e  w o u ld  n e c e s s a r i l y  h a v e  t o  b r i n g  a  s e c o n d  

a c t io n  f o u n d e d  o n  t h e  d e c l a r a t i o n  g i v e n  in  t h e  f ir s ts  a n d  i t  is  

m o r e  r e a s o n a b l e  t h a t  h e  s h o u l d  w i t h d r a w  t h e  f i r s t  s u it  a n d  b r i n g  

a  c o n s o l i d a t e d  s u i t  f o r  p o s s e s s i o n .

T h e  c a s e  c a m e  b e f o r e  t h e  F u l l  B e n c h .

T. V. Venlcaiarama Ayyar f o r  t h e  a p p e l l a n t s .

8 . Varadachariar for  t h e  respondents.
T h e  f o l l o w i n g  O p in io n  o f  t h e  C o u r t  w a s  d e l i v e r e d  b y  

W a i-lis , C .j „  W a l l i Sj ■ O .J .-~ 'W e  a g r e e  w i t h  t h e  c o n c l u s i o n s  o f  S a d a s i v a

BAmt^AND J . ,  i n  t h e  O e d b r  o f  R e f e e e n c e .

Sbin ivasa  T J ie  q u e s t i o n  i s  w h e t h e r  t h e  s e c o n d  s u i t  c a n  b e  r e g a r d e d  a s
A yyangar , ' „ 1, . , ”  .

JJ. brought in respect or the same subject-m atter a s  the first suit
w it h in  t h e  m e a n i n g  o f  O r d e r  X X I I I ,  r u l e  1 (3 )  o f  t h e  C iv i l  P r o -  

c e d u r e  C o d e .  T h e  t e r m s  s u b j e c t - m a t t e r  a n d  t h e  s a m e  

m a t t e r  ”  w h ic h  o c c u r r e d  i n  t h e  c o r r e s p o n d i n g  s e c t i o n  3 7 8  o f  t h e  

o l d  C o d e  h a v e  n o t  b e e n  d e fin e d ^  a n d  m u s t ,  w e  t h i n k ,  b e  c o n s t r u e d  

s t r i c t l y  i n  a  p e n a l  p r o v i s i o n  o f  t h i s  c h a r a c t e r .  W i t h o u t  a t t e m p t 

i n g  a n  e x h a u s t i v e  d e f in i t i o n  o f  a l l  t h a t  m a y  b e  i n c l u d e d  in  t h e  

t e r m  “  s u b j e c t - m a t t e r ’ ’  w e  a r e  o f  o p i n i o n  t h a t  w h e r e ,  a s  i n  t h e  

p r e s e n t  c a s e ,  t h e  c a u s e  o f  a c t i o n  a n d  t h e  r e l i e f  c l a i m e d  i n  t h e  

s e c o n d  s u i t  a r e  not the  s a m e  a s  t h e  c a u s e  o f  a c t io n  a n d  t h e  r e l i e f  

c l a i m e d  in  th e  f i r s t  s u i t ,  t h e  s e c o n d  s u i t  c a n n o t  b e  c o n s i d e r e d  t o  

h a v e  b e e n  b r o u g h t  i n  r e s p e c t  o f  t h e  s a m e  s u b je c t - m a t t e r  a s  t h e  

f i r s t  s u it .  T h i s  w a s  e x p r e s s l y  d e c i d e d  i n  Gopal Ghandra Banerjee 
V . Purna Ghandra Banerjee[l) w i t h  w h ic h  w e  a g r e e .  I t  f o l l o w s  

t h a t  th e  p l a i n t i f f  in  t h e  s e c o n d  s u i t  is  n o t  d e b a r r e d  f r o m  c o n t e s t 

i n g  t h e  a l le g a t i o n s  m a d e  b j  t h e  d e f e n c e  in  t h e  f ir s t  s u it .  W e  t h i n k  

t h a t  t h e  d e c i s i o n  in  Achuta Menon v . Achutan Nair{2,) a n d  t h e  

d e c i s io n s  w h i c h  f o l l o w e d  i t ,  v i a . ,  Machana JJajhala Dikshatulu v. 
Grorugantulu 7aggamma(S) a n d  Sennam Beddiar v .  Venhatachala 
Reddiar{i) m u s t  b e  o v e r r u l e d .

C.M.N.
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