
A P P E L L A T E  C IV IL .

Before Mr. Justice Seshagiri Ayyar amd Mr. Justice Napier.

K ' A R N A ,  MINOR BT GUABPiAN V I T T A P P A  S H A N B H O G A  ] p i e .
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A M M A M  A M M A  ( S ec o j^d  D e f e n d a n t ) ,  R k s p o x b b n t . *

{Indian) Limitat-ion Act {[X of 1903), oris, l."2 and 75—Mortgage lond,—Interest
payable annually—Principal, 'payabls on a future date—Principal nnd inte-f<;st
payable immediately on default—Opimi to mortqagee to enforce payment—Suit
after twelve years f '̂on default, if barred—Gift by a Hindu, u-iihw of a mortgage
bond due to her husband—Qift, if valid and to what extent—Suitbij ibHoiO)
competency of transferee to continwe—Decree, nature of.

Suits for ttioncy clae on hypobhecation bonds, ihouf^hcoafcainin^ stipulations
for payment in instalments, arogovernei by article 132 and not by a.rticla 75
of ttif Indian F-imitation Act ( IX of 190S) and there is no warrant for importing
into the former the words of the latter article. A iiypntliecatee is not bound to
tat'e advantage of a clause in liis bond, wliicb, in case of default in payments of
interest, enal.les tiim (a) to detnand the principal befoie its due date and (b)
also claim a higher rate of intereat from fclie date of defauln. Hence a suit
resbricted to a claim to recover the principal and interest at the original rate,
bronght within twelve years from the date origianlly fixed for payment of the
principal, though bevcnd twelve years from the date of first default in respect of
iuterest, is not birred b /  limitation.

Nelialcaruppa Goiindun v. Ktimarasami Qoundan (1S99) I.L.E., 23 Mad.,
20. Aadey v. Earl of Essex (18/4) 18 Eq., 290 and Governors cf Magdalen Eospitul
V. Knotts ' 1̂876) ft Ch.D., 175, followed,

Peiumul Ayyan y. Alagiiisami Bhagavathar (1S97), I.L.E,, 20 Mad., 245, 
explained.

A gift by a TTindu widow, of a mortga ge-bond excciitcd to her in discharge 
of a debt die to b.Bf hnsband, is valid to the extent of the interest, that had 
accrued due at the date of the gift, and llie transferee is oorapetenfc after her 
death to prefer a second appeal in a suit filed by her on the bond and obtain tv 
decree for recovery of interest ouly due thereon.

vSecomd AppEiL against tlie decree of V. V en u gop a i C h e tt i , the 
District Judge of South Canarn,̂  in Af)peal No. 76 of 1912 
prefevred against the. decree of K. A p p a ji Rao_, the District 
Munsif of Puttur, in Original Suit No, 553 of 1911.

The suit was originally instituted by one B, a Hindu, widowj 
on a mortgage-bond executed in her fayour on the 1 st of Nov­
ember 1888 by the mother of the second defendant. The bond 
was in discharge of a previous mortgage-bond executed to her 
husband and provided that the interest due on the principal

* Second Appeal Ko. 1058 of 1918.
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amonnt of Rs, 2 0 0  at the rate of 6 | per cent per annum should 
be paid on the 1 st November of every year, and that; the principal 
amount should be paid on the 1st Noyember 1899 together with 
interest due for the previotia year; the bond contained a further 
stipalatioa that; in the event of default by the mortgagor in the 
payment of interest in any year or of the principal on the due 
dates specified thereinj the mortgagor should pay ‘Hhe principal 
sum together -with interest at 1 2  per cent per annum from the 
date of default till the date of payment without raising the plea 
of future instalments on the liability of the mortgage property. ’̂ 
The mortgagor made default in paying interest on l:he 1st 
November 1896 and in subsequent years, nor was the principal 
amount paid on the due date. The mortgagee brought a suit on 
the 31st October 1911 on the mortgage-bond to recover by sale 
of the hypotheca the principal and interest due thereon at 1 2  per 
cent per annum  from the 1st November 1899 (the date fixed for 
payment of the principal amount), and gave up her claim for 
interest due prior to that date. The defendants contended, 
inter alia, that the suit; was barred by limitation, as the principal 
had become payable on the date of the first default and more 
than twelve years had elapsed at the date of suit from the 
accrual o! the cause of action. The District Muusif upheld the 
contention of the defendant and dismissed the suit. On appeal 
by the plaintiff, the District Judge dismissed the appeal on 
similar grounds. During the pendency of the appeal in the 
lower Appellate Ooiirtj the widow, who was the original plaintiff, 
transferred her rights in the bond by way of gift to one Narna, a 
minor represented by his father and guardian Vittappa Shan- 
bhoga; the widow died subsequent to the passing of the decree 
in the lower Appellate Court against her as the appellant. The 
transferee preferred a second appeal to the High Court against 
the decree of the lower Appellate Court,

K. P. Madham Bao and K.P. Lahshmana Rao for the 
appellants.

B, Sitarama Rao for the respondent.
The case coming on for hearing in the first instance, the 

following judgment of the Court was delivered by
S e s h a g ie i  Ayyak, J .—^The suit was insticuted b y  a widow 

on a mortgage. Her suit was dismissed b y  the District Munsif. 
She preferred an appeal. During the pendency of the appeal 
she assigned her rights in the mortgage to the present appellant.



She died and the appellant was allovTPd to coTitiime tlie N aena

appeal. Tlie appeal was also dismissed. This second appeal
was preferred by the aseignee. A preliminary objection is taken
by Mr. Sitarama Rao for the respondent to the competency of PKRĤGIRI
the appeal oa the ground that as tlie widow saed for property napieb, JJ.

belonging to her husband, she was not entitled to make a gift
of that interest ia favour of the appellant.

Before deciding the point, we think it dpsirable to call for a 
finding on the question whether the original plaintiff had any 
interest of her own in the subject matter of the litigation which 
she was competent to transfer to the appellant.

Fresh evidence may be tahen. The finding will be submitted 
within two months from this date and seven diiys will be allowed 
for filing objections.

Ill compliance with the order contained in the above judg- 
mentj the District Judge of South Canara submitted the following

F in din g .

“ I have been directed to return a finding on the question 
whether the original plaintiff, Bhagirathi Amma, had any interest 
o£ her own in the subject matter of the litigation, which she was 
competent to transfer to the appellant.

“  Appellant has examined two witnesses and respondent's 
vakil has stated that he has no instructions.

“ Appellant’s case is that the property transferred to him 
was acquired by Bhagirathi Amma with her savings from the 
income of her husband’s property. It is probable enough that 
she was able to make large savings as the income is said to have 
been Es. 1 0 ,0 0 0 , but the mortgage to which the suit relates was 
executed in discharge of a prior mortgage in favour of Bhagirathi 
Amma’s husband. So far as the priucipal is concerned, I do not 
think she had any interest of her own which she was competent 
to transfer, but she could dispose of the interest, which was so 
much accumulated income, and that is my finding.”

This Second Appeal coming on for final hearing the following 
judgment of the Court w'hs delivered by

S e s h a g ir i  A y y a k , J ,— T h e  su it  is b y  th e  a ss ig n e e  o f  a  w id o w  gR»nAGitti 

o n  a  m o r t g a g e  e x e c u te d  in  h e r  fa v o u r . On th e  la s t  o c c a s io n , w e  

c a lle d  f o r  a  f in d in g  w h e th e r  t h e  w id o w  h a d  a n y  a s s ig n a b le  

in te r e s t  in  th e  d e b t  t r a n s fe r r e d  to  th e  p la in t i f f . The f in d in g
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Farsa returned is tTiat tlie widow was coinpetent to assign away the
. interett tliat remained due on the date of the assignment} and

A mmani
Amma. tiofc the principal of the mortgage debt. W e accept the finding.

gKSHAaTRi Mr. Sitaranm fiao, however, raised the question that the
NAP̂iEK "'jT  claim is barred by limitation. The mortgage is dated the 1st

November 1888. It provides for the payment of the principal
on the 1st of November 1899, and for annual payment, of interest 
at per cent per annum. Tliere is a further stipulation in the 
document whicli is in these terras : “  If I, without paying the
interest on the due date and also the principal and interest 
on the respective due dates according to the aforesaid con­
ditions, allow the same to fall into arrears, I shall pay the prin­
cipal sum together with interest at 1 2  per cent from the date 
of default till the date of payment witlioiit raising the plea of 
future instalment on the liability of tlie mortgage property,'” 
W e read this clause as entitling the mortgagee to the original 
rate of interest only, if he does not desire to enforce the clause 
for enhanced interest, but that should he claim the higher interest 
on account of the default in the punctual payment of the ordinary 
rate, he shall be entitled to sue for the principal sum also without 
waiting for the due date. In other words  ̂ an option is reserved 
"by the clause above referred to, to the mortgagee to anticipate 
the due date. It is not disputed that the iuterest was not paid 
as provided for. The question therefore is, is the mortgagee 
iDOund to talce advantage of the default clause, and whether 
limitation begins to run against him fi-om the date of the first 
default ? Under very similar circumstances two learned Judges 
of the Allaliabad High Court held that the cause of aciion 
accrued on the date of the first default  ̂ whereas BANNEtaEE, J.̂  
held that the riî ht to sue did not acci-ue until the date provided 
for the payment of the principal i m k ^ — Gaya Din v. Jhumman 
Lal{\). We are inclined to agree with the view taken in the 
dissenting jndgment. The article applicable to the suit is 182 
and not 75. There is no warrant for importing into the former 
the words of the latter.

Can it be said that the monpy sued for became due when the 
first default was made if iihe mortga':>ee wants only the principal 
and the original rate of interest ? If the claim is for the enhanced
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interest  ̂ it can well be argued that that became due when Nabna

the first default was commiUed. When the creditor chooses to Awmawi
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exercise the option which limits his claim to the ordinary 
interest, it would be strainingr the laticfimge of article 132, fco hold SESffAerRi

” \ Y H A X D
that his right of action accrued when the benefit which he does Napier, JJ. 
not choose to avail himself of might have been enforced by him.

It is a well settled principle of law that no one is obliged to 
take advantage of a forfeitixrej section 4 of 3 & 4 Will. lY ,  
cap. 27. This rule has been applied to cases providing a right 
of entry on a forfeiture ; and it has been held that the landlord 
should not be corapelled to take advantage of tho forfeiture 
clause, so as to make limitation run against him, if he does not 
choose to avail hirnself of it—AstkyY. Earl of liJssex{l). In a 
later case  ̂ Sir G e o r g e  J e s s e l ^  M.R., who decided the case just 
quoted used some very forcible language against the contention 
to accelerate limitation. In Governors of Magdale?i Hospital 
V . Knotts{2), the learned Master of the Eollssays: The
mere statement o£ such a proposition was shocking to one’s 
intellectual perception when one considered for what objects 
the Statute of Elizabeth was enacted.” It was also pointed 
out that a benefit secured to the creditor should not be availed 
of by the debtor when the former does not want it. IsTo doubt, 
in Reeves v. B%Ltcher{S) and Hemp v. Ga,rland{4i} a different view 
was taken. Lord Denman  ̂ O.J., says in the latter case: If
he chose to wait till all the instalments became duê  no doubt he 
might do so; but that which was optional on the part of the 
plaintiff ŵ ould not affect the right of the defendant, who might 
well consider the action as accruing from the time that tlie plaintiff 
had a right to maintain ifc. The Statute of Liniitations runs 
from the time the plaintiff might have brought his action, unless 
he was subject to any of the disabilities specified in the statute ; 
and, as the plaintiff might have brought his action upon the first 
default, if he did. not choose to enter up judgment, we think 
that the defendant is entitled to the verdict upon the plea of the 
Statute of Limitations.^’ It is most probable that the language 
of article 75 of the Limitation Act was borrowed from this judg­
ment. Banning on Limitation points out that th.’s dpcision does

(L) (1874) 18 Eq., 290.
(2) (1876) Wpekly Notes j B.C., 5 Ch, D., 175 at p. 180.

m  {1891) 2. Q.B.. 509. (4) (1843) 4 Q.L3., 519.



Narna not consider the principle hbab no one ouglat to be forced to take
A m m a n i  adrantage of a forfeiture. Whatever may be the effect of fche

a m m a . earned Ohief Justice's view regarding the constrnctioa of article 
Ses^iri 75 of the Limitafcion Act, wg see no reason for not ^firing the 

t  apiL'̂ JJ language of article 132 its plain and natural significance. As 
pointed out by Bannerjee, J., the Judicial Gornmifctee in Jtineswar 
Dass\. Mahabeer 8 ingh(l) seem to indicate tbat the creditor 
is not compellable to take advantage of a defensance clause.

There -liaTe been numerous coses under article 75. W e are 
not concerned with them. There are two cases in this Court 
dealing with article 132, In Perumal Ayymi v. Alagir/sami 
Shagavatliar{2) the default clause did not reserve any option to 
the mortgagee. On the other hand in Neitalcanipfa Goundan 
V. Kumarasami Goimdan{S), when the mortgagee was given, the 
option of claiming the whole amount “  when he required it/^ the 
learned Judges held that the cause of action did not accrue on 
the date of the first default.

8ital Ghand Nahar v. Hycler Jfaik.(4) follows Hemp v. 
Garland[^). In all the above casesj it seems to have been 
taken for granted tlmt tlie words of article 75 should be 
imported into article 132. We are of opinion that ifc would not 
be in. consonance with the ordinary rules of interpretation of 
statutes to regard a specific provision in one of the articles of 
an Act as containing a general rule of law applicable to claims 
under other articles. We think the proper view is to limit the 
restrictive period to the particular claim provided for, and to 
construe the language of the other ai-ticles in their natural sense. 
Our conclusion is that the claim is not barred by limitation and 
that the plaintiff is entitled to recover the sum of Rs. 150 
which represents the interest duo on the mortgage at Oj per cent. 
The decrees of the (.'oarts below must be reversed and a decree 
should be given to the plaintiff for Rs. 150 with further interest 
thereon at 6 per cent pp.r annum from the date of the plaint. 
The parties will pay and receive proportionate costs.

K 3 .
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