
Khan v. Rajah Ojoodhyaram EJian{l). We do not agree with Sctbbuh 
Mr. Eamachandra Ayyar tliafc this judgment is autliorifcy for the bedci
proposition that if anybody acquires property by fraud whether 
there is a fiduciary relationship between the parties or not, the A y v a e  a n d

true owner can recover possession. Sections 88 to &0 oi: the 
Trust Act show that the duty of restitution is cast only on persons 
occupying either a fi.duciary position or who Lave a joint interest 
with the person defrauded. There is no authority for the broad 
proposition that no title can be acquired, if fraud has been used 
in its acquisition. We think the right to claim the benefit of a 
fraudulent advantage should be restricted to pei’sons who are 

under a duty to speak or under some relationship as above 
indicated.

We mnst therefore hold that the plaintiff is uot entitled to 
recover possession from the second defendant.

We must allow the appeal, reverse fche decrees of the Courts 
below and dismiss the suit with costs of the second defendant in 
this Court Parties will bear their o w q  costs in the Courts below.

K,E.
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Before Mr, Justice Ayling and Mr. Justice Napier.

M U T H T J  R A M A N  C H E T T Y  ( D efendaist), A ppellan t , 1915.
March 30,

y  ' April 20 and
IHlti

OHmNA VELLATAN CHETTY a lia s  CHINNA KARUPPAIS^
CHETTT ( P l a i n t i f f ) ,  R u s p o n d b x t *

NegotinUe Instrumenis Act (X X V I 0/ I 8 8 I), fls. SO, 47, f'9, 7 i and 9 i .— Eundi, 
payable to bearer—Sv>ieif— Goniract o f  auretyshi;p only between m rety  and 
m d iio r — Bight of surety against prin cifa l debioi— Indian Oontract Act (IX  
0/1872), ss. 12fi, 140, 141, 145, 69 and 70— Biyht o f holder, not heing holder 
in due course— Delivery oj linridi payahle to hearer, effect of— Holder, r-iyht of.

A. person vvlio bpcomes a Buret.y \v'ithout the concurrence tlnreto of the 
principal debtor, gets as against the latter, only thf‘ rights givea hy  seotions 
140 and 14,1 of the Indian Contract A.ct ( IX  of 1872) and not those given by

(1) (1866) 10 M.I.A,, 540. * Seco .d Appeal No, 9l!0 of 1914.
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M ctthti

R a m a n

®-
C h i n n a

T e l i ,a t a n .

section 145. Sach. a. person camiofc iaroke in his favonr the aid of sections 69 an»i 

70 of the Act.
Hodgson v. Shaw (1834) 3 M j. & K ,, 183, referred to.
A person obtaimng by payment, after dislionoiii.’ by tlie drawee, delivery 

of a negotiable instrument payatle to bearer, ncqairea the ri"hta of a holdei* 
thereof and can. iiucier Becfioii 59 of the Negotiable Instruments Act ( X X V I  of 

1881) recoTer from the drawer, the amount due thereon, on proof of presentment 
and notice of dishonour as required by sections 74, 80 and 91 of the Act.

Gajaputhi Kistna Ghandra Deo. v. Srinivasa Gharlu Appeal Ifo. 25 of 1909, 
referred to.

Haiiak Ram  v. M ehin Lai (1878) I.L .R ., 1 A ll,, 487, distinguished.

Second  A p p e a l  against; the decree of R . G o p a la  R a o , the 
Temporary Suboi’dinace Judge of Sivaganga, in. Appeal No. 429 
of 191B, pi'eferred against the decree of Y. R . K o p p d sw a m i A y y a r  ̂

the District Munsif of Paramagudi, in Original Suit No. 204 of 
1912.

One Yegappa Clietty owed a decree debt to one Chidambaram 
Chettj. The defendant with a view to help Yegappa Chetty 
who was his relation executed the suit hundi (Exhibit A) payable 
to bearer iu discharge of the debt and drew it on one Eaman 
Chetty and handed over the same to the plaintiff to be delivered 
to Chidambaram Chetty. But the latter wanted the plaintifi^s 
guarantee for accepting the defendant’s hundi and accordingly 
the plaintiff endorsed on the hundi that he stood surety for it. It 
was found by the lower Courts that the contract of suretyship 
entered into between the plaintiff and Chidambaram Chetty was 
without the concurrence of the defendant. Subsequently the 
hundi was presented for payment to Eaman Chetty who was tte 
drawee but was dishonoured by him. Thereupon Chidambaram 
Chetty demanded payment from the plaintiff who paid the amount 
due and obtained delivery of the hundi from Chidambaram 
Chetty. The plaiutiff brought the suit to recover the amount 
due on the hundi from the defendant who was the drawer. The 
defendant pleaded that the plaintiff could not recover the amount 
from hiai as he was not a party to the contract of suretyship said 
to have been, entered into by the plaintiff with Chidambaram 
Chettyj and also that the plaintiff was not competent to recover 
the amonnt due on the hundi as he was not a holder in due course. 
The lower Appellate Court held that the plaintiff was not 
entitled to recover tlie amount on the basis of the contract of 
suretyship but passed a decree in his favour for the amount due



on tlve l iun di  on tlie ground tliat tte p la in t i f f  was a "holder who Muthu
bad acquired the rights of the previ ' jQS holder Chidambaram 
Chet/tj. Thereupon the defendaut preferred this second appeal 
to the High Comt.

G. V. Anantalinslina Ayyar for the appellants.
(7. A. Se.shngiri 8astri for K. V. Krishnaswami Ayyar for the 

respondent.
This Second Appeal coming' on for hearing in the first 

instance before O l d e i e l d  and NaweR; JJ,, who delivered the 
following judgments

OldfielDj J.—The lower Appellate Conrt rejected plaintiff’s Oidfiei-d, J. 
contention based directly on his position as surety. It has 
however been relied on here, and therefore I deal with it before 
talcing up the ars'umeut based on tbe neg-otiable character o£
Exhibit A, on which the lower Appellate Court decided in his 
favour.

The lower Appellate Court has adopted its findings of fact 
on this part of the case from the judgment of the Court of First 
Instance unreservedly. They are that defendant bound liimaelf 
to pay part of his relative’s debt to Chidambaram Chetty, that in 
order to do so he sent the suit hundi (Exhibit A) for delivery to 
Chidambaram Chatty by plaintiff, and that the latter created 
defendant’s original liability by delivering it and (the distinctive 
feature in tbe case), made himself surety for its discharge by 
endorsing that fact on it. This entails, not only that defendant 
did not know of plaintiff’s entering and did not ask him to enter 
into this contract of guarantee, but also that, if the consideration 
for it was anything done or promised for defendant’s benefit, he 
had no opportunity to adopt or refuse to adopt it. The question 
is of the nature of his liability to plaintiff in these oircuuiatances.
Is there a contract of indemnity between them? Or, as the 
lower Appellate Court held, is plaintiff’s remedy only that 
open to the original creditor ? And then is it subject to the 
restrictions imposed on the latter as holder of the huudi, in 
which his deb̂ j was embodied ?

It  is clear that the distinction involved will be withoat 
importance • in the maj'trity of cases. Fbi*, unless (as here) 
recovery on the original security is trammelled by the require
ments of a special law and unless (as I think is the case here) 

pstS'bJishment of  ̂coq.ir^ct bĵ  th© clebtor to iniiemnif^ is
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jlTjTHti impossible, it will not matter on which foundation tlie suit is 
B a m a n  broDglit. And perhaps ib  is for this reason that the two have 
Ceinna iiotj so far as hns been shown uS; been explicitly distinguished

-J_ ’ in any Indian case. English authority however recognizes the
OiDFiKiD, J. (jfgijinction. For in Hodgson v. 67icm(l) it is said first when a 

person pays off a bond, iti which he is either co^obligor or 
bonnd suhddiane he has at law an action against the principal 
for money paid to his use and he cat) have nothing more. The 
joint obligation towards the creditor is held to give the 
principal notice of his payment and also to prove his coLSent 
01* authority to the making of that payment. This is necessary 
for eiiabliag any roan, who pays another’s debt, to come against 
that other, because a person cannot make himself the creditor of 
that other by volunteering to discharge hia obligations/^ But 
the decision goes on The case standing thus at law, do 
considerations of equity make any alteration in its aspect ? 
The rule here is undoubted  ̂ and it is one founded on the plainest 
principles of natural reason and justice, that the suretj paying 
off a debt shall stand in the place of a creditor and have all the 
rightsj which he has, for the purpose of obtaining his 
reimbursement,” To apply this distinction to the relevant 
provisions of the Indian Contract Act, we have section 140 and 
the particular application of it in section 141 representing the 
principle stated in the second of these extracts, and section 145 
representing that stated in the first, the two first mentioned 
sections being the basis of the lower Appellate Courtis decision 
on Exhibit A in plaintiffs favour and the last̂  of any claim 
independent of that document.

It has been necessary to make this clear on two accounts. 
Firstly, reference was made in argument to section 126 ; and the 
fact that its language does not require the principal debtor to be 
a party to the contract of guarantee was relied on as entailing 
that, whether or no he is privy to that contract, the surety can 
recover from him. The answer is that section 126 defines only 
the contract of guarantee between the surety and the creditor 
and not its incidents as between the surety and the debtor. They 
are defined elsewhere in sections 140, 141 and. 146. And 
secondly the result of the distinction above insisted on is that the
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(1) (1834) 3 My, & K,, 183 at p. 190.



two grounds of tlie delitor’s liability are distinct. There is his Mdthu

general liability, wliich roar be snj'ported on the ground of the ,,,
implied prnmise to indemnify referred to in section 145 ; and 
tliere is his specia.l liability nader sections 140, 141, arising from -----

,  . ,  T '  T  1 ■ ■ 1 '  .  1 • O l i D l ' I E L D ,  J .the surety 8 right to tne creditor s original remeaies against him.
That liability is no greater and no less tlian it would have been 
to the creditor. The point as to it, to which I return̂  is that in 
the present case tlie liability of defendant to the creditor is not 
alleged as based ou the existence of any debt independent of 
Exhibit A or otherwise than on that document. If tlien plain
tiffs claim cannot be supported witli reference to section 145, it 
will be necessary to consider, not whether he can recover on the 
general ground of defendtint’s indebtedness to the creditor, but 
whether he can satisfy the reqairements of the Negotiable 
Instruments Act with reference to Exhibit A.

Firstly as to section 145, to the application of which defendant 
objects on the ground that he did not know of and was in no 
way privy to plaintiff’s contract of guarantee. It would, he 
argues, be anomalous fchafc the debtor’s position should be liable to 
alteration in consequence of tlie intervention of a third party 
between him and his creditor without his knowledge or request 
and whether or no he had had an opportunity to adopt or refuse 
any benefits it might confer  ̂ and in particular that the debtor 
should be subjected to a different rule of limitation. For under 
article 81, schedule I of the Limitation Act  ̂ a suit can be 
brought by the surety within three years after he has paid the 
creditor; that is after the date, on which the liability would 
normally have been defunct, when perhaps the debtor’s 
evidence as to the original debt or its discharge hâ s been lost 
and he will have to meet evidence as to the making of a contract 
of guarantee, of which he had no contemporaneoas knowledge.
There is then in defendant’s favour the English law, stated, in 
Hodgson v. Shaw{l) already referred, to and other cases, that the 
implied rights possessed by the surety are available, when the 
suretyship has been undertaken at the request, actual or 
constructive of the principal debtor, but not otherwise, since no 
one can make himself the creditor of another by volunteering 
to discharge his obligations. In these circurastancesj the
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Muthu opposite view must b e  supported u n am bigu ou slj h y  section 145^
Raman s îsfcaiued.

Chinn’a. Plaintiff contends that it is so, because the section imposes
' ___■ no qualificafcion on the debtor’s liability under an implied

OsDFiEnD, J, of 'indemnity. But that is to misread its terms. Eor,
in factj it does not refer to a contract of indemnity at allj but only 
to a promise to indemnify ; a.nd a promise  ̂as sections 2 {d), if)
and (g) and 25 shoW; is ordinarily void, ’w;h3n, as here, no
consideration has passed between promisor and promisee. 
Section 25 (2), it should be noticed, has no application, because 
defendant’ s promise must be held to have been made in accord- 
ance with the terms of section 145 in the contract of guarantee 
and at the date of that contract plaintiff had done nothing for 
him and nothing, vi?hich he was legally compellable to do. A 
kindred argument to that suggested by section 25 (2) has how
ever been based on the description of the promise in section 
145, as implied, and the alleged intention of the Legislature to 
bring under it relations between promisor and promisee of the 
kind dealt with in sections 69 and 70., But firstly this construc
tion does violence to the definition of an implied promise in 
section 9. For that definition recognizes only the distinotion 
between the ways, in which an actual promise may be expressed, 
not the existence of relations, involving' no actual promise, but 
from which one must be presumed. And next, if the language 
of the section is to be treated as a lapse into English legal 
phraseology (vide for example Addison on Contracts, 9th 
Edition, pa-ge 4'24), it has still to be shown how either section 
69 or 70 is applicable* As regards the former, it cannot be said 
that the present plaintiff was interested in the paj’ment, which 
lie made. For the interests po.stulafced in the section have always 
been restricted to those arising either in course of law or through 
mistake or in virtue of some existing relation with the person, 
on whose hehalE the payment is made and have never been held 
to include interests created officiously, such as that now in 
question. Section 70, it is no doubt conceivable^ might coyer 
cases in which the debtor enjoys the benefit of some postponement 
of liability in consequence of the surety’s promise. But here, 
the plaint avermeiit is onJy that, the handi amount, having been 
demanded of the firm designated by defendant without any 
rm lt except a pyomig  ̂ ‘ tQ obtain defeiidi&nt ŝ instnicti^ns^
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was at once paid h j  plaintiff on demand; and there is no Muthu
V.
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allegation that the creditor at: any time intended to sue defend
ant or expi'essed any intention to do so or was induced to put 
off doing so by plaintiff’s standing surety. And in any event 
the authorities do not sanction recovery, when the person 
primarily liable has no knowledge; actual or imputed  ̂ that 
expenditure is or probably may be necessary on his behalf : and 
I see no reason for extending tlis doctrine to cover cases ofthis 
nature. Two decisions only  ̂ so far as has been shown, deal 
with instances of expenditure incurred, as here, for another 
person without any sort of conscioueness on his pnrt that it 
would be or was likely to be incurred. In Gajapathi Kistna 
Chandra Deov. Srinimsa Charlu(])^ S a d a s iv a  Atyar, J .,  no doubt 
illustrated his argument by reference to expenditure incurred 
byway of neighbourly service, when the person benefited had 
neither knowledge of nor option to refuse what was done. But 
with all respect; I doubt whetlier the illustration, which was not 
essential to the argument; represents the law j JŜ anah Ram v. 
Mehin Lal(2) in some respects no doubt resembled the present 
case ; but it was decided with reference to section 127 and the 
absence of consideration for a contract between the surety and 
creditor ; and 1 therefore do not rely on it here. But the fore- 
going entails the conclusion that in this case the promise to be 
implied under section 145 does not amount to a contract of 
indemnity between plaintiff and defendant, either directly or 
with reference to section 69 or 70. And accordingly plaintiff 
must succeed; if at all, on his claim as based on sections 140 
and 141,

It has been pointed out that and or those sections he is 
restricted to the remedy available to the creditor; that is, to a suit 
on the hundi (Exhibit A). I  agree with my learned brother that 
he can sue on it with reference either to the sections referred to 
or as a holder with refprence to section 59, Negotiable Instru
ments Act. It is objected that the plaint does not contain the 
averments appropriate to that cause of action and that it was 
first relied on in argument before the District Munsif. The 
defendant however in his written stateinent—paragraph 8-had 
pleaded that the notice of dishonour required by section 80,

(1) Appeal No. 25 of 1909. (2) (1878) I.L.B,., 1 AH., 487.

Chinka
VSLLAYAN.

OliDFIEID, J.



Mi’thu Negotiable Instruraeiits Act  ̂ .had not "been given; and, as he
1U\ja:j obtained no issue on the point, i'j is possible that he and the

Chinxa. Couit ovBrlooked section 140, Indian Contract Act, and section
V e l l a y a n .

----- 69j Negotiable Instruments Act, and assamed that plaintiff’s
0£ii)FiELD, J. clisoharged the hundi and concluded the matter. In

the circumstances, I would remand the appeal to the lower 
Appellate Court for finding's on the issues whether—

(1) Exhibit A was presented for payment within a reasona
ble time after it wrs received b j the holder with reference to 
section 14, Negotiable Instruments Act.

(2) Due notice of dishonour was given with reference to 
section 30.

Fresh evidence may be taten.
Findings are due within six weeis after the re-opening of the 

lower Appellate Court. Seven days are allowed for filing 
objections.

mpiEEjj. N a p i e r , J.— This is an appeal from a decision of the 
Temporary Subordinate Judge of Sivaganga in Appeal Suit 
No. 429 of 1913. The suit was broaoht by one Chinna 
Vellayan Chetti alias Ohinna Karuppan Chetti against the 
drawer of a hundi for Ra. J,OCO, A, Peri N. N. Mnthuraman 
Chettiar. The hundi was drawn to bearer and given to one 
Chidambaram Chettiar. It bears the following words : “  Security 
for this is Chinnakarnppan Chottiar alias Peria M. Chinna 
Yellayan Chettiax’.”  The lower Appellate Court has found that 
this endorsement was made at the request of Chidambaram 
Chettiar who refused totiilce the hundi without the endorsement, 
but that the drawer did not consent to this. This being a find
ing of fact we are bound to accept it. The Court held that the 
drawer not being a party to the guarantee agreement, the surety 
eoald not recover from him on that footing but gave plaintiff 
the decree on another ground.

It appears that the drawee not having paid the amount, the 
holder Chidambaram Chettiar called on the surety to pay. The 
surety paid the amount and took the hundi from Chidambaram 
Chettiar. On these facts the lower Appellate Court held that he 
was a holder and as such entitled to recover the amount from 
the drawer. It is argued in appeal that he was not a holder in 
due course and that notice of dishonour had not been given to 
the drawer. In. my view it is immaterial whether he is a holder
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VELLA.YAN. 

NaI’IEE, J.

in duo course or nofc. He is admittedly the holder for value. Mcraij 
A  huiidi drawn to Learer is negoiiable "by delivery thereof 
(vid.e section 47 of the Neg'otiable liistrunien.t3 Act X X V I of 
188!). Under section 59, the holdt r̂ of a negotiable instr,ament 
who acquired ib at after dis'iononr by non-payment has onlj as 
agiiinst the other parries thu rights thereon of his transferor.
The right of Chidambaram Chettiar to whom the hundi was 
delivered, was to recover the amount from the defend.ant 
(the maker) after dishonour, and that right is vested iii the 
plaintiff (the holder), the in^ker not having made payment in 
dae course of the amount das within the meaning of section 82.

The only question that rem dns is whether the plaintiff has 
put himself in a position to sue. -Section 30 provides that the 
drawer of liill in case of dishonour by the drawee is bonud to 
compensate the holder provided that due notice of dishonour has 
been given to, or received by, the drawer. Section 94 provides 
that this notice must be given within a reasonable time after 
dishonour. Bat section 98 provide-  ̂for certain cases where no 
notice of dishonour is necessary. These questions have not been 
considered by the lower Appellate Court and if rhe respondent 
is to succeed on his footing as a holder, findings mast be called 
for on those issues.

A  further point is taken by the appellant that, nnder 
section 74, a negotiable instrument payable on demand must be 
presented for payment within a reasonable time after it is 
received by the holder. Tliis question also has not been con
sidered and a finding would be necessary.

The respondent has, however, sought to support the decree 
in his favour by the contention that the lower Appellate Court 
was wrong in dismissing his suit on the footing oE surety, his 
argument being ihaty the consent of the drawer to the contract 
of guariintee is not necessary to enable the surety to sue.
Section 126 of the Contract Act is as follows ;— “ A  ‘ contract 
of guarantse^ is a contract to perform the promise, or discharge 
the liability, of a third person in case of his default. The person 
who gives the guarantee is called the ‘ surety the person in 
respect of whose d*-‘fault the guarantee isi given is called the 
■‘ principal debtor’ and the person to whom the guarantee is 
given is called the ‘ creditor/ A, gaarantee may be either oral 
or written.’^

7 0 -a
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V bLLAYaN.

N a p ie k , J.

Muthb Section 128 : “ The liability of the surety is co-extensiye with 
that of the principal debtoi’j unless it is otherwise provided hj 
the contract. '̂’

Section UO : “ Where a guaranteed debt has become duBj the 
surety, -Qpon payraentj is in\rested with all the rights ■which the 
creditor had against the principal debtor/'

Section lt-5 : “ In every contract of guarantee there is an 
implied promise by the principal debtor to inderanify the surety; 
and ^he surety is entitled to recover from the principal debtor 
whatever sum he has rightfully paid under the guarantee/^

Ifc is argued that the language of section 126 does not 
require the principal debtor to bo a party, and that therefore 
even when there is no consent by the principal debtor the surety 
has all the statutory rights against the principal debtor. Clearly 
the principal debtor need not be a party to give the creditor his 
rights against the surety  ̂ bub the rest of the proposition does 
not Tiecessai'ily follow. The language of section 145 raises a 
difficulty. The section carries the rights of the surety against 
the f)rincipal debtor a little further than section 140. The latter 
section gives the surety the rights of the creditor. Section 145 
mates the principal debtor liable “ on an implied promise^’ for 
any sum above the amount due on the note which he has right
fully paid. Illustration (a) is a case where the surety defends 
a suit by the creditor, having reasouiible grounds for doing so, 
but is compelled to pay the amount of the debt with costs. He 
can recover from the principal debtor the amount paid by him 
with costs. The importance of this section is that xt speaks of 
an implied promise m the contract of guarantee. The statute 
does not say that every guarantor shall have a right to recover 
sums rightfully paid, only; but it seems to base that right on 
the implied promise of indemnity given by the principal debtor* 
If the section had contained the latter words only, there would 
have been nothing in the Act to require the principal debtor to 
be a party to the contract, but it seems very difficult to hold 
that a term can be implied in a contract when the party so 
liable is not necessarily a party, and so, if this section is carried 
to its logical conclusion, it would follow that there must be more 
than a consent by the principal debtor; he must be a party to 
the contract between the surety and the creditor to g“et the fuU 
benefit of the section.

974 THE INDIAN LAW REPOETS [VOL. XXXIX



70L . X XXIS] MADBAS SERIES 975

It is unfortunate that tlie legislatni'e has not used, the clear 
and unambiguous language to be foand in the Mercantile Law 
Amendment Act, 19 & 20 Vict.^ cap. 97  ̂section 5̂  where the right 
is given to every person, who is surety for a debt or is liable 
with another for any debt, to recover from the principal debtor or 
any co-debtor indemnification for the advances made and loss 
sustained/^ The right in this statute is not founded on contract 
or implied promise. Prior to this Act there were many decisions, 
some not easily reconcilable, on the rights arising out of surety” 
ship. The learned vakil for the respondent relies on Hodgson v, 
8hav}{l), as establishing the principle that without consent the 
surety had no right against the principal debtor. The language 
used is “  consent is necessary, for a person cannot make himself 
a creditor of another by volunteering to discharge his obliga
tions’'’ {vide, page 191 of the judgment of the Lord Chancellor). 
The same proposition was relied upon in argument in Ex parte 
Bishop{'2), but was found not; necessary for docision, T h e s ig e e ,  

Lord Justice, referred to the observations of Mr. Justice W i l l e s  

in Cooh V. Lister{^), and declined to accept it as established; and 
the Court decided the case on the broad principle that “  every 
one of the Company’s bills in circulation impliedly authorized 
every holder of the bill fco indorse it over and thus transfer to 
the indorsee his rights against the acceptor, and if the indorsee 
pays tbe bill, he does so under compulsion undertaken by the 
implied authority of the acceptor.'” This proposition (substi
tuting the drawer for the acceptor, the bill not having been 
accepted) is that to be found in tbe sections of the Negotiable 
Instruments Act above referred to and is in fact the basis of the 
Subordiaate Judge’ s decision. The result o£ this proposition is 
that a surety to a negotiable instrument who has become such 
without the concurrence in the contract of the drawer (or 
acceptor as in the last case referred to) gets no higher i^h ts  
than an ordinary holder and if section 145 is to be c o n s t L -u e d  

strictly the same result seems, to follow.
I  feel convinced that the legislature did not intend this 

limitation but that it intended to embody the law to be found in 
the Merca.ntile Law Amendment Act aad to make no distinction 
between sureties in a bilateral contract and those in a trilateral

M u t h u
Eaman

V.

OlIINNA
V e j , la y a n ,  

F apier, J.

(1) (1834) 3 My. & K., J83. (2) (1880) 15 CK.D., 400.
'8) (1863) 13 O.B. (If.S.), 5i3 at p. 594.



Mttthc contract but I am not prepared to hold that section 145 cau be
construed as giving effect to tliat intention. The plaintiff must 

Chikna therefnre fall back on section 140 where liis rights are entirely
VsLr.\yAN, . . , . , . . ■ ■

-----  statutory. Tins section gives Inm his suit on the original
Napier, J, Qij|jgĝ |jon. but subject to the same limitations as affect the credi

tor. This being so it does become necessary to liave findings on 
the issues above referred to. I  would like to add that I see no 
hardship in a surety being enabled by law to become a credifor 
witbonfc the oonsenb of the original debtor. Since the Jadicatare 
Act, all choses in action have been transferable without consent 
of the debtor and even prior to the Act, the Courts of Equity 
recognized equitable assignments without such conseut; vide, 
Brandt v. Dunlop Ritbher Oô  (]) and the law in this country has 
followed tlie English Law up to the date of the Amending Act to 
the '3’ranafer of Pi-operty Act (Act II of 1900), which has even 
gone beyond the English Statutory Law.

In compliance wiili the order contained in the above judg
ment the temporary Subordinate Judge of Sivaganga submitted 
findings on both the issues in favour of the plaintiff, to the 
effect that, there was due presentment of the hnndi for payment 
as well as dne notice of dishonour, as required bv sections 74 
and 80 of the Nt-jiotiable Instruments Act, respectively.

This Second Appeal coming on for final hearing the Court 
delivered the following 

ATtiNG J u d gm en t.—  We accept the findings and dismiss the appeal.
Napizk, j j. There is no order as to costs.

K.R.

(1) (19 5 )  A.C., 454.
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