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Ehan v, Rajah Ojoodhyaram Khan(l). We do not agree with  Soesism
Mr. Ramachandra Ayyar that this judgment is authority for the g, Reoos
proposition that if anybody acquires property by fraud whether

SE;;:GIEI
there is a fiduciary relationship between the parties or not, the Avvig axp
true owmner ean recover possession. Sections &8 to 90 of the h;ﬁ:;‘.
Trust Act show that the duty of restitution is cast only on persons SA“J“JI.Y““'
oceupying either a fiduciary position or who have a joint interest
with the persun defranded. There is no authority for the broad
proposition that no title can be acquired, if fraud has been used
in its acquisition. We think the right to claim the benefit of a
fraudulent advantage should be restricted to persons who are
“under a duby to speak ” or under some relationship as above
indicated.

We must therefore hold that the plaintiff is not entitled to
recover possession frow the second defendant,.

We must allow the appeal, reverse the decrees of the Courts
below and dismiss the suib with costs of the second defendant in
this Court. Parties will bear their own costs in the Courts below.

N.B.
APPELLATE CIVIL.
Before Mr. Justice Ayling and Mr. Justice Napier,
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Negotinble Instruments Act (XXVI of 1881), ss. 80, 47, 79, ¢ and 94 —Hunds,
pagable to hearer —Swiety—Contract of suretyship only between surety ond
creditor— Right of surety against principal debtor—Indicn Contract Act (IX
of 1872), ss. 126, 140, 141, 145, 69 and 70—Rijht of hulder, not being holder
in due course—Delivery of hundi payable io bearer, effect of—Holder, right of.
A person who becomes a surety without the concurrence thereto of the

principal debtor, gets us against the labter, only the rights given hy gections
140 and 141 of the Indian Contract Act (IX of 1872) and not those given by

(1) (1866) 10 M.L.A,, 540, *Seco ¢ Appeal No. 8650 of 1914,



MoTno
BaMan
V-
CHINNA
VELLATAN,

966 THE INDIAN LAW REPORTS [VOL. XXXIX

section 145, Snch a person cannot invoke in his favour the aid of sections 62 and
70 of the Act.

Hodgson v, Show (1834) 3 My. & K, 183, referred to.

A person obtaining by payment, after dishonour by the drawee, delivery
of a negotiable instruwent payable to bearer, acquires the rights «f a holder
thereof and can, under section 59 of the Negotiable Instrumests Aot (XXVI of
1881) recover from the drawer, the amount due thercon, on proct of presentment
and notice of dishonour as required by sections 74, 80 and 94 of the Act.

Gajaputhi Kistna (handra Deo. v, Srintvasae Charlu Appeal No, 25 of 1909,
referred bo.

Nanak Ram v. Mehin Lal (1878) L.L.R., 1 All,, 487, distinguished.

Srconp APeEaL against the decree of R. Gorara Rao, the
Temporary Subordinate Judge of Sivaganga, in Appeal No. 429
of 1912, preferred against the decree of V, R, Kupruswaut AvvaAg,
the District Munsif of Paramagudi, in Original Suit No. 204 of
1912.

One Yegappa Chetty cwed a decree debt to one Chidambaram
Chetty. The defendant with a view to help Yegappa Chetty
who was his relation executed the suit hundi (Exhibit A) payable
to bearer in discharge of the debt and drew it on one Raman
Chetty and handed over the same to the plaintiff to be delivered
to Chidembaram Chetty. But the latter wanted the plaintiff’s
guarantee for accepting the defendant’s hundi and accordingly
the plaintiff endorsed on the hundi that he stood surety for it. It
was found by the lower Courts that the contruet of suretyship
entered info between the plaintiff and Chidambaram Chetty was
without the concurrence of the defendant. Subsequently the
hundi was presented for payment to Baman Chetty who was the
drawee but was dishonoured by him. Therenpon Chidambaram
Chetty demanded payment from the plaintiff who paid the ameunt
dne and obtained delivery of the hundi from Chidambaram
Chetty. The plaintiff brought the suit to recover the amount
due on the hundi from the defendant who was the drawer. The
defendant pleadsd that the plaiutiff could not recover theamount
from him as he was not a party to the contract of suretyship said
to huve been entered into by the plaintiff with Chidambaram
Chetty, and also that the plaintiff was not competent to recover
the amount due on the hundi as he was not a holder in due course,
The lower Appellate Court held that the plaintiff was not
entitled to recover the amount on the basis of the contract of
suretyship but passed a decree in his favour for the amount due
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on the hundi on the ground that the plaintiff was a holder who  Muray
had acquired the rights of the previous holder Chidambaram Mﬁ“
Chetty. Thereupon the defendant preferred this second appeal Vgi{i\\\;:\
$o the High Conrt.

C. V. Anautairvishna Ayyar for the appellants.

C. A. Beshngiri Sastri for K. V. Krishneswami dyyar for the
respondent.

This Second Appeal coming on for hearing in the first
instance before Ovprierp and Navirz, JJ., who delivered the
following jndgments o

Ovpriewp, J—The lower Appellate Court rejected plaintif’s Ororirsp, J.
contention based directly on his position as surety. It has
however been relied on here, and therefore I deal with it before
taking up the argument based on the negotiable character of
Exhibit A, on which the lower Appellate Court decided in his
favour.

The lowsr Appellate Court has adopted its findings of fact

on this part of the case from the judgment of the Court of First
Instance unreservedly. They are that defendant bound himself
to pay partof hisrelative’s debt to Chidambaram Chetty, that in
order to do so he sent the suit hundi (Exbhibit A} for delivery to
Chidambaram Chetty by plaintiff, and that the latter created
defendant’s original liability by de]ivgzing it and (the distinctive
featnre in the case), made himself surety for its discharge by
endorsing that fact on it. This entails, not only that defendant
did not know of plaintif’s entering and did not ask him to enter
into this contract of guarantee, but also that, if the consideration
for it was anything done or promised for defsndant’s benefit, he
had no opportanity to adopt or refuse to adoptit. The question
is of the nature of his liability to plaintiff in these circumstances.
Is there a counbrach of indemnity between them? Or, as the
lower Appellate Court held, is plaintiff’s remedy only that
open to the original creditor? And then is it subject to the
restrictions imposed on the latter as holder of the huudi, in
which his deb’, was embodied ? |

It is clear that the distinction involved will be without
importance -in the majority of cases. For, unless (as here)
recovery on the original security is trammelled by the require-
ments of & special law aud unless (as I think is the case here)
the establishment of & contract by the debtor fo indemwify is
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impossible, it will nov matter on which foundation the suit is
brought. Aund pevhaps it is for this reason that the two have
not, 8o far as has been shown us, been explicitly distinguished
in any Indian case. English acthority however recognizes the
distinetion. For in Hodgson v. Shaw(l) it is said first “ when a
person pays off a bond, in which he is either co-obligor or
bonnd subsidierie he has at law an action apainst the principal
for money paid to his use and he can have nothing more. The
joini obligation towards the creditor is held to give the
principal notice of his payment and also to prove his consent
or anthority to the making of that paymens. This is necessary
for enabling any man, who pays another’s debt, to come agsainst
that other, because a person cannot make himself the creditor of
that other by volunteering to discharge his obligations.”” But
the deeision goes on “The case standing thus at law, do
considerations of equity make any alteration in its aspect?
The rale here is undoubted, and it is one founded on the plainest
principles of natural reason und justice, that the surety paying
off a debt shall stand in the place of a creditor and have all the
rights, which he has, for the purpose of obtaining his
reimbursement”” To apply this distinction to the relevant
provisions of the Indian Contract Act, we have section 140 and
the particular application of it in section 141 represen:ing the
principle stated in the second of these extracts, and section 145
representing that stated in the first, the two first mentiomed
sections being the basis of the lower Appellate Court’s decision
on Exhibit A in plaintif’s favour and the last, of any cluim
independent of that document.

It has been necessary to make this clear on two accounts.
Firstly, reference wag made in argument to section 126 ; and the
fact that its Jangnage does not require the principal debtorto be
a party to the coniract of guarantee was relied on as entailing
that, whether or no he is privy to that contract, the surety can
recover from him. The answer is that section 126 defines only
the contract of guarantee between the surety and the creditor
and not its incidents as between the surety and the dehtor. They
are defined elsewhere in sections 140, 141 and. 145. Aund
secondly the result of the distinction above insisted on is that the

(1) (1834) 8 My. & K., 183 at; p. 190.
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two grounds of the detior’s liability are distinct. There is his
general liability, which may be supported on the ground of the
implied promise to indemnify referred to in section 145; and
there is his special liability under sections 140, 141, arising from
the surety’s right to the ereditor’s original remedies against him,
That liability is no greafer and no less than it wounld have been
to the crcditor.  The point as to ib, to which I return, is that in
the present case the liability of defendant to the creditor is not
alleged as based ou the existence of any debt independent of
Exhibit A or otherwise than on that document. If then plain-
tiff’s claim cannot be supported with referernce to section 145, it
will be necessary to consider, not whether he can recover on the
general ground of defendant’s indebtedness to the creditor, but
whether he can satisfy the requirements of the Negotiable
Instruments Act with reference to Exhibit A.

Firstly as to section 143, to the application of which defendant
objects on the ground that he did nct know of and was in no
way privy to plaintift’s contract of gmarantee. It would, he
argues, be anomalous that the debtor’s position should be liable to
alteration in consequence of the intervention of a third party
between him and his creditor without his knowledge or request
and whether or no he had had an opportunity to adopt or refuse
any benefits it might confer ; and in particular that the debtor
should be subjected to a different rule of limitation. TFor under
article 81, schiedule I of the Limitation Act, a suit canbe
brought by the surety within three years after he has paid the
creditor ; that is after the date, on which the liability would
normally have been defunct, when perhaps the debtor’s
evidence as to the original debt or its discharge has bheen lost
and he will have to meet evidence as to the making of a contract
of guarantee, of which he had no contemporaneous knowledge.
There is then in defendant’s favour the English law, stated in
Hodgson v. Shaw(1) already referred to and other cases, that the
implied rights possessed by the surety are available, when the
garetyship has been undertaken at the request, actual or
constructive of the principal debtor, but not otherwise, since no
oné can make himself the creditor of another by volunteering
to discharge his obligations. In these circumstances, the

(1) (1838) 3 My. & K., 183,
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opposite view must be supported nnambiguously by section 145,
if it is to be sustaiued.

Plaintiff contends that it is so, because the section imposes
no qnalification on the debtor’s liability under un implied
contract of indemnity. But that is to misread its terms. For,
in fact, it does not refer to a contrach of indemnity at all, but only
to a promise to indemuify ; and a promise, as sections 2 {d), (f)
and (9) and 25 show, is ordimarily void, when, as here, no
consideration has passed between promisor and promisee.
Section 25 (2), it should be noticed, has no application, because
defendant’s promise must be held to have bsea wade in accord-
ance with the terms of section 145 in the contract of guarantee
and at the date of that contract plaintiff had done nothing for
him and nothing, which he was legally compellable to do. A
kindred argument to that suggested by section 25 (2) has how-
ever been based on the description of the promise in section
145, as implied, and the alleged intention of the Legislature to
bring under it relations between promisor and promisee of the
kind dealt with in sections 69 and 70. But firstly this construe-
tion does violence to the definition of an implied promise in
section 9. For that definition recognizes only the distinotion
between the ways, in which an actual promise may be expressed,
not the existence of relations, involving no actual promise, but
from which one must be presumed. And next, if the language
of the section is to he treated asa lapse into English legal
phraseclogy (vide for example Addison on Contracts, 9th
Bdition, page 424), it has still to be shown how either section
69 or 70 is applicable. As regards the former, it cannot be said
that the present plaintiff was interested in the payment, which
he made. For the inferests postalated in the section have always .
been restricted to those arising either in course of law or through
mistake or in virte of some existing relation with the person,
on whose hehalf the payment is made and have never been held
to include iuterests created officiously, such as that now in
question. Section 70, it is no doubt conceivable, might cover
cases in which the debtor enjoys the benefit of some postponement
of liability in consequence of the surety’s promise.. But here,
the plaint averment is only that, the hundi amount, having been
demanded of the firm designated by defendant without any
result except a promise ‘te obtain defendant’s ingtruotions,
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was at once paid by plaintiff on demand; and there is mo
allegation that the ereditor at any time intended to sue defend-
ant or expressed any intention to do so or was induced to pub
off dving so by plaintiff’s standing surety. And in any event
the authorities do not sanction recovery, when the person
primarily liable has mno knowledge, actual or imputed, that
expenditure is or probably may be necessary on his behalf: and
I see no reason for extending the doctrine to cover cases of this
nature. Two decisions ouly, so far as has been shown, deal
with instances of expenditure incurred, as here, for another
person without any sort of consciousmess on his part that it
would be or was likely to be incurred. In Gajapoihi Kistna
Chandra Deov. Srinivusa Charlu(1), Sapasiva Ayvar, J,, no doubt
illustrated his argument by reference to expenditure incurred
by way of neighbourly service, when the person benefited had
neither knowledge of nor option to refuse what was done. Bub
with all respect, I doubt whether the illustration, which was not
essential to the argument, represents the law; Nanak Ram v.
Mehin Lal(2) in some respects no doubt resembled the present
case ; but it was decided with reference to section 127 and the
absence of consideration for a contract between the surety and
creditor ; and I therefore do not rely on it here. But the fore-
going entails the conclusion that in this case the promise to be
implied under section 145 does mot amount to a contract of
indemnity between plaintiff and defendant, either directly or
with reference to section 69 or 70. And accordingly plaintiff
must succeed, if at all, on his claim as based on sections 140
and 141,

It has been pointed out that under those sectioms he is
restricted to the remedy available fo the creditor, that is, to a suit
on the hundi (Exhibit A). I agree with my learned brother that
he can sue on it with refersnce either to the sections referred to
or as & holder with reference to section 59, Negotiable Tnstru-
ments Act. Tt is ohjected that the plaint does not contain the
averments appropriate to that cause of action and that it was
first relied on in argument before the District Munsif. The
defendant however in his written statement—paragraph 8-had
pleaded that the notice of dishonourrequired by section 80,

(1) Appesl No. 25 of 1909, (2) (1878) L LR, 1 AL, 487,
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Negotiable Instruments Act, had not been given; and, as he
obtained no issue on the polnt, i5 is possible that he and the
Court overlooked section 140, Indian Contract Act, and section
59, Negotiable Instruments Act, and assumed that plaintiff’s

payment discharged the hundiand concluded the matter. In

the circumstances, I would remand the appeal to the lower
Appellate Court for findings on the issues whether—

(1) Exhibit A was presented for payment within a reasona-
ble time after it was received by the holder with reference to
section 74, Negotiable Tnstruments Act.

(2) Due notice of dishonour was given with reference to
section 30,

Fresh evidence may be taken.

Findings are due within six weeks after the re-opening of the
lower Appellate Court. Seven days are allowed for filing
objections.

Narier, J.—This is an appeal froma decision of the
Temyporary Subordinate Judge of Sivaganga in Appeal Suit
No. 429 of 1913. The suit was broaght by one Chinna
Vellayan Chetti alias Ohinna Karnppan Chetti against the
drawer of a hundi for Rs. 1,00, A, Peri N. N. Muthuraman
Chettiar. The hundi was drawn to bearer and given to one
Chidambaram Chettiar. It bears the following words: ¢ Security
for this is Chinnakaruppan Chetiiar alias Peria M. Chiuna
Vellayan Chettiar.”” The lower Appellate Court has found that
this endorsement was made atv the request of Chidambaram
Chettiar who refused to tuke the hundi wichout the endorsement,
but that the drawer did not conseut to this, This being a find-
ing of fact we are bound to accept it. The Court held that the
drawer not being a party to the guarantee agreement, the surety
could not recover from him on that footing but gave plaintiff
the decree on arother ground.

It appears that the drawee not having paid the amount, the
holder Chidambaram Chettiar called on the surety to pay. The
surety paid the amount and took the hundi from Chidambaram
Chettiar. On these facts the lower Appellate Court held that he
was & holder and as such entitled to recover the amount from
the drawer. It is argued in appeal that he was not a holder in
dune course and that notice of dishonour had not been given to
the drawer. In my view if is immaterial whether he isa holder
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in due course ornot. He is admittedly the holder for value.
A hundi drawn to Learer is negotiable by delivery thereof
(vide section 47 of the Negotiable Instruments Act XXVI of
188!). TUnder soction 59, the holder of a negotiable instrnment
who acquired it at after dishonour by non-payment has only as
against the other parries the rights thereon of his transferor,
The right of Chidambaram Chettiar to whom the hundi was
delivered, was to recover the amouat from the defendant
(the maker) after dishonour, and shat right is vested in the
plaintiff (the holder), the maker not having made payment in
due course of the amount due withim the meaning of sectinn 82.

The ouly question that vemnins is whether the plaintiff has
put himself in a position to sue. Section 30 provides thab the
drawer of bill in case of dishonour by the draweo is bound to
compensate the bolder provided that due votice of dishonour has
been given to, or received by, the drawer. Section 94 provides
that this notice must be given within a reasonable time after
dishonour. But section 98 provides for certain cases where no
notice of dishoneur isnecessary. These questions have not been
considered by the lower Appellate Court and if the respondent
is to succeed on Lis footing as a holder, findings must be called
for on those issues.

A farther point is taken by the appellant that, under
section 74, a negotiable instrument payable on demand must be
presented for payment withina reasonable time after it is
received by the holder, This question also has not been con-
sidered and a finding would be necessary. ’

The respondent has, however, sought to support the decres
in his favour by the contention that the lower Appellate Court
was wrong in dismissing his sait on the footing of surety, his
argument being that the consent of the drawer to the contract
of guuarantee is not necessary to enable the surety to sue.
Section 126 of the Contract Act is as follows :—* A * contract
of guarantee’ is a contract to perform the promise, or discharge
the liability, of a third person in cage of his defanlt. The person
who gives the gnarantee is called the *surety’; the person in
respect of whose defanlt the guarantee is given is called the
“principal debtor’ and the person to whom the guarantee is
given is called the ‘creditor” A guarantee may be either oral
or written.”
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Section 128 : “ The liability of the surety is co-extensive with
that of the principal debtor, unless it is otherwise provided by
the contract.”

Section 140 : “ Where a guaranteed debt has become due, the
surety, upon payment, is invested with all the rights which the
creditor had against the principal debtor.”

Section 145: “In evory contract of guarantee there isan
implied promise by the principal debtor to indemnify the surety ;
and the surety is entitled to recover from the principal debtor
whatever sum he has vightfully paid under the gnarantee.”

It is argued that the language of section 126 does not
require the principal debtor to be a party, and that therefore
even when there is no consent by the principal debtor the surety
has all the statutory rights against the principal debtor. Clearly
the prineipal debtor need not be a party to give the creditor his
rights against the surety, but the vest of the proposition does
not necessarily follow. The language of section 145 raisesa
difficnlty. The section earvies the rights of the surety against
the principal debtor a little further than section 140. The latter
section gives the surety the rights of the creditor. Section 145
makes the principal debtor liable “on an implied promise ” for
any sum above the amouns due on the note which he has right-
folly paid. Tllustration (@) is a case where the surety defends
a suit by the creditor, having reasonable grounds for doing so,
but is compelled to pay the amount of the debt with costs. He
can recover from the principal debtor the amount psid by him
with costs. The importance of this section is that 1t speaks of
an implied promise in the contract of guarantee. The statute
does not say that every gnarantor shall have a right to recover
sams rightfully paid, only; but it seems to base that right on
the implied promise of indemnity given by the principal debtor.
If the section had contained the latter words only, there would
have been nothing in the Act to require the principal debtor to
be a party to the contract, but it seems very difficult to hold
that a term can be implied in a contract when the party so
liable is not necessarily a party, and so, if this section is carried
to its logical conclusion, it would follow that there must be more
than a consent by the principal debtor ; he must be a party to

the contract between the surety and the creditor to get the full
benefit of the section, ‘ ‘
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Tt is unfortunate that the legislature has not used the clear
and unambiguous language to be found in the Mercantile Law
Amendment Act, 19 & 20 Vict., cap. 97, section 5, where the right
is given to every person, who is surety for “a debt oris liable
with another for any debt, to recover from the principal debtor or
any co-debtor indemnification for the advances made and loss
sustained.” The right in this statute is not founded on contract
or implied promise. Prior to this Act there were mauny decisions,
gome not easily reconcilable, on the rights arising out of surety-
ship. The learned vakil for the respondent relies on Hodyson v.
Shaw(l), as establishing the principle that without consent the
surety had no right against the principal debtor. The language
used is ¢ consent is necessary, for a person cannot make himself
a creditor of another by volunteering to discharge his obliga-
tions” (vide, page 191 of the judgment of the Lord Chancellor).
The same proposition was relied upon in argument in Er parte
Bishop(2), but was found not necessury for decision, THEsIGER,
Lord Justice, referred to the observations of Mr. Justice WiLnes
in Cook v. Lister(3), and declined to accept it as established ; and
the Court decided the case on the broad principle that “ every
one of the Company’s bills in circulation impliedly authorized
every holder of the bill to indorse it over and thus transfer to
the indorsee his rights agaiust the acceptor, and if the indorsee
pays the bill, he does so under compulsion undertaken by the
implied authority of the acceptor.” This proposition (substi-

toting the drawer for the aceeptor, the bill not having been

accepted) is that to be found in the sections of the Negotiable
Tnstruments Act above referred to aud is in fact the basis of the
Subordinate Judge’s decision. The result of this proposition is
that a surety to a megotiable instrument who has become such
without the concurrence in the contract of the drawer (or
acceptor asin the last case referred to) gets no higher rights
than an ordinary holder and if section 145 is to be construed
strictly the same result seems to follow.

I feel convinced that the legislature did not intend this
limitation but that it intended to embody the Jaw to be found in
the Mercantile Law Amendment Act and to make no distinetion
between sureties in a bilateral contract and those in a trilateral

(1) (1884) 38 My, & K., 183, (2) (1880) 15 Ch.D., 400.
'8) (1863) 18 C,B. (N..); 6483 at p. 594
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Morav  contract but I am not prepared to hold that section 145 can be
RaMax
VS:E?;\AN therefore fall back on section 140 where his rizhts are entirely
—  statutory. Tlis section gives him his suit on the original
Nazies, J. obligation but subject to the same limitations as affect the credi-
tor. This being so it dves become necessary to have findings on

the issues above referred to. I wonld like to add that I see no

hardship in a surety being enabled by law to become a creditor

without the consent of the original debtor. Since the Judicatare

Act, all choses in action have been transferable without consent

of the debtor and even prior ro the Ach, the Courts of Hquity
recognized equitable assignments without such consent; vide,

Brandt v. Dunlop Rubber § Co. (1) and the law in this country has

followed the Huglish Law up to the date of the \mending Act to

the Transfer of Property Act (Act IL of 1900), which has even

goue beyond the English Statutory Law.

construed as giving effect to that intention. The plaintiff must

In compliance with the order contiined in the above judg-
ment the temporary Subordinate Judge of Sivaganga submitted
findings on both the issues in favour of the plaintiff, to the
effect that there was due presentment of the hundi for payment
ag well as due notice of dishonour, as required by sections 74
and 50 of the Neyotiable Instruments Act, respectively.

This Second Appeal coming on for final hearing the Court
delivered the following

Avuxe - JupeMENT.—We accept the findings and dismiss the appeal.
‘¥arirs, 37, There is 1o order as to costs, '
K.R.

(1) (19 5) A.C., 454.




