
xiPPBLLATE ORIMmAL,

Before Mr. Justice A ld u r Bahmi and, Mr, Justice AyUng.

OHAWTAST (C o u n te R -P e titio n e k ), P k titio n b ii, 1913.
December 1,

V,  --------- ----------

0. MATHU (Petitionek), R espomdent.*

Criminal Procedure Code {Act V  of 1898), sec. 4-88— TJnable to maintain 
i t s e l f ” , meaning of— CMld entitled to maintenance from  its moiJier’s tavazi 
not entitled to order for m aintenance from  father.

A  child that possesses a right to maintenance from its mother’s tavazhi is not 
'entitled unrler section 4S8j Orimina] Procedure Code (Act V of 1898), to an order 
for maintenance against its fatlicr.

Kariyiidan FoTckar v. K ayat Bseran K utti (1806) 19 Mad., 461,

followed.

In  re Parathy Valap])il Moideen (1933) M.W.TS"., 997, not foHo-vved.

The words “  nuable to maintain ” in section 488 are not confined to 
physical inability but include also pecaniary inability.

P e t i t i o n  under sections 435 and 439 of the Code of Oriiuinal 
Procedure (Act V  of 1898) praying the High Court to revise 
the order of T. H. H ill  ̂ the Acting- Joint Magistrate of 
Tellicherry, in Miscellaneous Case No. 52 of 1915.

The respondent who was the wife of the petitioner applied to 
a Magistrate for an order for maintenance of his minor children 
alleging that the petitioner neglected to maintain them. Though 
the Magistrate found that the children were in fact being 
maintained by their mother^s (respondent's) tayazhi and though 
the respondent admitted that she was entitled to some properties 
in her tavazhi and tarwad^ the Magistrate made an order for 
maintenance on the ground that the petitioner neglected to 
maintain them. Hence this Eevision Petition.

G . K u n h i  R a m a n  for the petitioner.
The respondent did not appear either in person or by 

pleader.
Abdur R a h i m , J.—This petition raises a question, of the Abdtjb 

interpretation of section 488 of the Criminal Procedure Code.
It is contended before as by the learned pleader who appeared

^ Orimiiial Eevision Case ITo. 573 of 191S (Criminal Berision Petition 
No. 456 of 1915).

69*a

YOL. XXXIX] MADRAS SERIES 95V



C h a n t a n  for the petitioner tliaf. l i a  client was not liable to any order for 
MArao. tnaiatenanoe of Lis four cliildren. beeause fcl’e j are entitled to
----  mainteTianc© from their mother’s tavazhi and are in fact beinsr

A b d u b  . ,
R4UIM, J. maintained; that SRctirm 488 compels the father to maintain

his legifcitTiate or illegitimHte child unable to maintain itself.”  
The words “ nnable to maintfdn itsell'/’ it is pointed out̂  have 
been interpreted in this Court by Sadasiva Atyae„ J,, in I?i re 
Farathy Valnppil Moileanil) to mean that the child should be 
physically unable to earn a livelihood; and that if the child is 
not of sufficient maturity to earn a livelihood^ then even if that 
child helong's to a well-to-do tarwad which is liable for its main- 
tenaiice, the liaibility of the father under section 488 is not taken 
.away. With all respect to the learned Judge, I am unable to 
accept this narro-w meaning of the words “  unable to Qiaintain 
itself I think the ability contemplated by the section applies 
as n:iuch to the casd of a child which has got means of its own 
or which is entitled in law to be maintainedj and is being 
maintained as in this case hy eome other person as to a child 
which is able to earn a living by its own exertions. This is a 
summary procedure provided by section 488, and it does not 
cover entirely the same ground as the civil liability of a father 
to maiutain his child. It does not seem to have been within 
the contemplation of the legislature that a child which is well- 
to-do should be entitled under section 488 to an order f< r main
tenance as against its father. This view derives some support 
from the decision in Kariyadan Pohhar v. Kayat Beeran Kutti(2) 
where the learned Judges seem to soggestthat children who are 
actually being maintained by their mother’s tarwad are not 
entitled to maintenance from their father under section 488 of 
the Criminal Procedure Code. In this view of the law, the ord«r 
of the Joint Magistrate ordering the petitioner to maintain the 
children is wrong and should be set abide.

A tmitq, J. A y l t n q , J.—  I agree. I  think that a child which possesses a
legally enforceable right to maintenance from its mother’s 
tarwad stands in the same position as a child which possesses  

property in its own right, and that neither can be regarded as 
“ unable to maintain itself within the meaning of section 488.

N.H.

958 THE I5D IAF LAW EEPORTS [VOL. SXXIX


