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Before Mr. Justice dbdur Eakin and Me, Justice dyling.
CHANTAN (Couxter-PErITioNER), PETITIONER, 1915,

December 1,

———

v,
C. MATHU (Pswrtroxner), Rosponpesn*

Criminal DProcedure Code (det ¥ of 1898), sec. 488~ Unuble fo mainiain
itself”’; meaning of —(hild entitled to maintenance from its motler’s tovazd
not entitled to order for maintenance from father.

A child that possesses a right to maintenance from its mother’s tavazhi is not
*entitled under section 488, Criminal Procedure Code (Act ¥ of 1888), to an order
for maintenance agaiugt its father.

Rariyedan Pokkar v. Kayat Beeran Kutti (1886) [L.R., 19 Mad. 461,
followed.

In e Pavathy Valappil Mosdeer (1913) M.W.N., 997, not followed.

The words “wunable to maiptain” in section 488 are not confined to
physical inability but include also pecaniary inability.
Peririon under sections 435 and 439 of the Code of Ormnnal
Procedure (Act V of 1808) praying the High Court to revise
the order of T. H. Hiui, the Acting Joint Magistrate of
Tellicherry, in Miscellansous Case No. 52 of 1915.

"I'he respondent who was the wifs of the petitioner applied to
a Magistrate for an order for maintenance of his minor children
alleging that the petitioner neglected to maintain them. Though
the Magistrate found that the children were in fact being
maintained by their mother’s (respondent’s) tavazhi and though
the respondent admifted that she was entitled to some properties
in her tavazhi and tarwad, the Magistrate made an order for
maintenance on the ground that the petitioner neglected to
maintain them. Hence this Revision Petition.

C. Kunhi Raman for the petitioner.

The respondent did nof appear either in person or by
pleader.

Ampur Rammx, J.—This petition raises a question of the Asvos
interpretation of section 488 of the Criminal Procedure Code. Bamx, J.
Tt is contended before us by the learned pleader who appeared

# Orimidal Revision Case No. 573 of 1915 (Criminal Revision Petlblon
No. 466 of 1915),
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for the petitioner that his client was not liable to any order for
the maintenance of his four children because they are entitled to
maintenance from their mother’s tavazhi snd are in fact being
waintained ; that section 488 compels the father to maintain
his legitimate or illegitimate ¢hild ** unable to maintain itself.”
The words ¢ nnable to maintain itself,” it is pointed out, have
been interpreted n this Court by Savasiva Avvar, J., in Tnre
Parathy Valeppi. Moiteen(1l) to mean that the child should be
physically unable to earn a livelihood, and that if the child is
1ot of snfficient maturity to earn a livelihood, then even if that
child belongs to a well-to-do tarwad whioh is liable for its main-

“tenance, the lability of the father under section 4818 not taken
.away. With all respect to the learned Judge, T am unable to

accept this narrow meaning of the words “ unable to wainfain
itsell T think the akility contemplated by the section applies
as much to the case of & child which has got means of its own
or which is entitled in law to be maintained, and is being
maintained as in this cage hy some other persun as to a child
which is able to earn a living by its own exertions. This isa
summary procedure provided by section 488, and it does not
cover enfirely the same ground as the civil liability of & father
to maintain his child. It does not ceem to have been within
the contemplation of the legislature that a child which is well-
to-do should be entitled under section 488 to an order frr main-
tenance as against its father. This view derives some support
from the decixion in Kariyadan Pokkar v. Kayat Beeran Kutti(2)
where the learned Judges seem to suggoest that children who are
actnally being maintained by their mother’s tarwad are not
entitled to maintcnance from their father under section 488 of
the Criminal Procedure Code. In this view of the law, the ordur
of the Joint Magistrate ordering the petitioner to maintain the
children is wrong and should be set aside. ‘ ,
Avuve, J.—TI agres. I think that a child which possesses a
legally enforeeslle right to maintenance from its mother’s
tarwad stands in the same position as a child which possesses
property in its own right, and that neither can be regarded as
“unable to maintain itselt” within the meaning of section 488.
' N.&.

(1) (1018) MW.N, 987, (2) (1696) LLR., 19 Mad,, 461,



