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APPELLATE CIVIL.

Before S ir John Wallis, Kt., Chief Justice, and Mr, Justice 
Seshagiri Ayyar.

R. M. M. S. T. VYRAVAF OHETTT alias SOMASUJTDARAM I9is.
OHETTT (Depbitdant iu all), Appellamt in Appeals JTos. 303 and 2̂cf 22™̂nd 

304 OF 1913 and Respondent in Second Appeal Ko. 1873 oi' 1918, *24.
V.

SRIMATH DEIVASIKA.M AN1 NATARAJA DESIKAR 
(MATATHIPATnr, T ibutannamalai A dhinam) (P laintief in all), 

R espondent in Appeals Kog. 303 and 304 op 1913 and Appellant in 

S econd Appeal N o. 1873 op 1913*.

lesso r  and leaftee— Suit for rent— Unliquidated claim for damages which has 
hecome tarred— Equitalle aet-off, lohether available, i f  posseaaion disturbed.

In a suit by the lessor for rent, it is not open to tlie lessee io set up by­

way of equitaWe set-oK an tmliqaidated claim for damages which was barred at 
the date of the snib.

English case law reviewed.

A ppeals against the decrees of T. M a h ad h va  S a s t r it a e  ̂ fclie 
Temporary Subordinate Judge of Ramnad at Madara, in 
Original Suits Nos. 42 of 1913 and 90 of 1911 ; and Second 
Appeal against the decree of A. 0. Dutt, the District Judge 
of R§mnad at Madura, in Appeal No. 585 of 1911, preferred 
against the decree of A . S a m b a m d e ti A y y a b _, the Temporary 
Subordinate Judge of Ramnad at Madura, in Original Suit No. 
154 of 1910.

The father of the defendant obtained from the predecessor 
in title of the plainfeiff in these suits a lease of certain villages for 
18 faslis, from fasli 1306 to 1S23. The rent fox faslis 1318 and 
1319 was not paid and when sued for the same the defendant 
set up by way of equitable set-off a claim for damages owing to 
disturbance of his possession in faslis 1313 and 1814. The lower 
court disallowed the set off on the ground that the claim thereto 
was barred by limitation on the date of the suit.

S r& rinivoim'-'A.y'g^virgm' 'an'd A . Krishnaswami Ayyar for the 
appellant in Appeals Nos. 308 and 304 of 1913 and respondent 
in Second Appeal No. 1873 of 1913.

* Appeals Nos. 303 and 304 of 1913 and Seoop.d Appeal Ho. 1878 of 1913,

63
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Vyratan V e n h a ta c h a r iy a r  for the appellant in Second Appeal
Chetty JL873 of 1913 and the respondent in Appeals Nos. 303 and
Ski MATH :j04 of 1913

D e it a - Wallfs, G.J.—The appellant in these cases when sued foi
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Desikae. 
W am is, C..T.

SlKAMiNI
rent in respect of faalis 1318 and 1319 set up by way of 
equitable set-off a claim against his lessor the plaintiff in respect 
of disturbance of possession in faslis 1313 and 1314. It is 
well settled in tbis Court that claims for unliquidated damages 
may be raised bj way of equitable set-off if tKej arise out of the 
same transaction as the plaintiff’s cause of actiouj but I cannot 
agree that in a case like this such, claim can b e  bo  set up even if 
it was barred at tlie date of the suit. It would certainly not be 
equitable or in accordance with the equitable principle adminis­
tered by the Court of Ohanoery to allow the provisions of the 
statute of limitations to be evaded in this way. The authorities 
are referred to in the judgment of my learned brother which I 
have had the advantages of reading. If Ohidambara Mudaliar 
V. Krishtiaswami P illa i{l) is inconsistent with the view, I am 
unabla with great respect to follow it. As regards the present 
case the defendant was in full possession and enjoyment for the 
faslis in respect of which rent is sued for. Oross'claims qn account 
as between mortgagor and mortgagee; trustee and cestui qite 

trust and the like stand on a different footing and I do not wish 
tny observations to b e  taken as applicable to such cases. 
Otherwise I agree in the order proposed by my learned brother. 

Skkhagihi Se3ha.gie( Ayyar  ̂ J.—The point for decision in these 
appeals is whether in a suit by the lessor for rent it is open to 
the lessee to plead by way of set-off au unliquidated claim for 
damages which has become barred by limitation arising from 
obstruction to quiet enjoyment in previous years. My answer is 
in the negative. Under Order VII, rule 6 of the Code of 
Civil Procedure, a set-off is not permissible if the money ia 
not legally recoverable. This would include all unsustainable 
claims whether barred by limitation or otherwise. It is no doubt 
trae that this rale applies in terms only to what is known as 
legal set-off. Although in this country it has been held in 
numerous cases that the Code of Civil Procedure does not 
prevent the defendant from claiming an equitable set-of! in

Av’Jah, j.

(1) (1915) 28 M.L.J., 285,



fOL. XX2IX] MADEAS SERIES 941

D e w a -
S IK A M A N !
N a 'l'a r a j a

D k s ik a k .

S k s h a s i r i  
A y y . a b ,  J .

respect of unliquidated damages claimable in connection witli Vyravak 
tlie transaction on which, tlie suit is brou»lit^ I think t h a t ^ ^  CHEi'Ty 
the principle that equity follows the law, the plea S r u i a t h

available only in respect of sums legally recoverable. Lord N o r t h  

states the principle very clearly in F itim  v. C o m ’ M a c c le s ­

f i e ld  {1 )  ; “ For when the legislature had fixed the time at law, 
it would have been preposterous for equity (which by its own 
proper authority always maintained a limitation) to countenance 
laches beyond the period that law had been confined to by 
Parliament. And therefore in all cases where the legal right 
has been barred by Parliament, the equitable right to the same 
thing* has been concluded by the same bar/' Lord E e d b s d a lb  in  

Hovendon v. Lord Annedey{2) expresses himself with equal 
clearness. “  It is said that Courts of Equity are not within the 
Statutes of Limitations . . .  I think it is a mistake in 
point of language to say that Courts of Equity act merely by 
analogy to the statutes; they act in obedience to them.

“  I think, thereforoj Courts of Equity are bound to yield obe­
dience to the Statute of Limitations upon all legal titles and legal 
demands, and cannot act contrary to the spirit of its provisions.”  
The Indian legislaturOj it seems to me, has recognized this in 
Order XX, rule 19 of the Code of Civil Procedure. Clause (1) 
of that rule regards the claim to set-off as a plaint in a cross 
suit, and provides for a decree in favour of the defendant. 
Clause (3) says that this rule is applicable to the plea set-off 
under rule 6 of Order VIII or otherwise, thereby indicating 
that equitable set-off is also within the rule. I am therefore of 
opinion that as the defendant’s claim was barred by limitation, 
the plea of equitable set-off was not open to him. An exception 
to this rule has been recognized iu some cases. Where there is 
a fiduciary relationship between the parties as in the case of 
trustee and c e s iu i  q u e  trust and there is accountability even 
barred claims may be taken into account in passing the final 
accounts. This exception has been extended in some of the 
decided cases in India to mortgages, presumably on the ground 
that there is accountability between the parties. See Pamsmama  
Pattar v. Venkatachallam Paitar{S), OHdamhara Mudaliar y«

( 1 )  ( lO S 'i )  1 V e m o B ,  3 8 7  5 s . c . ,  2 .j 474^.

(2) (180B) Soh. & Lef „ 630, (3) (1913) 25 561,



942 T E E  IK B IA K  L A W  REPOETS [VOL. XXSIX

Y y e a t a k

O h e t t i

V,
SEBfATH

D e iv a -
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N a tabaja
D e s i k a r .

S e sh ag ibi 
A y y a e , J.

Krishiaswami P illa i(l)  and Ramdlmri Singh v. Permanund 
Singh[T). lb is -aot neeegsary to say now whether these cases 
liave been rightly decided. I see no reason for extending the 
exception to suite between a lessor and a lessee.

liegardip.g the tneri.ioraiid.nni of objections, wo think that the 
defendant is only entitled to simple interest at 9 per cent, but 
not to coinporaid interest. The plaintiff is entitled to interest 
at 6 per cent on the arrears of rent due to him from the dates on 
which they fell due. We are also of opinion that the defendant 
is not eiititlod to interest on the sum of Ha. 5,130 found in the 
previous litigation to be binding on the mutt, prior to the death 
of Thandavaroja, Desikar. The decree must be modified by 
awarding interest only from fasli If3l2, These eonclasions are 
applicable to Second .Appeal No. 1873 of 1913. Subject to this 
modification, the Secoad Appeal is dismissed. Parties will pay 
and receive proportionate costa in the moraorandum of objections 
fco the two appeal's and in the Second Appeal.

S.Y.

1915. 
October 

25 and 27.

APPELLATE ORIMIN.AL,

Bej'of& Mr, Jastice xiyling and Mr. Justice Phillips.

S c  Gr. G-. J F iR S M IA H  (Pf;/nTiOMER— A ccu sed ), A pp .ella])it.*

E u r o p e a n  B r i l h h  sv h js c t  -  S u m m a r y  t r ia l  o td s id e  B r i t is h  I n d ia  h y  J u s t ic e  o f

P ro ce d u re  O od e { A c i  V  o / l S 9 8 ) ,  a ec . 5 3 0 .

T h e  o r d e i ’e  o £  t h e  G -o v e rn o i '-G e n o i’a l in  O o a n c i l  r e g u la t in g ' t h e  p o w e r s  o f  t h e  

J u s t ic e  o f  P o a c e  b e j 'o n d  t lie  l i m i t s  o f  B r it i s h  I n d i a  c o n f e r  n o  p o w e r  o n  a  

D is t r ic t  M a fjia iira te  t o  t r y  cilTotideve s u m m a r i ly  i in d e r  aGction 2 6 0  o f  th e  C o d e  

o f  O i'im in a l P r o c e d u r e  ( A c t  Y  o f  1 8 9 8 ) .

Appeal agfiinsl; the order of A. R. Oox, the District Magistrate 
and Jnstice of the Peace of the Civil and Military Station of 
Bangalore  ̂in Calendar Case No. 5 J.P. and petition under sections 
435 and 439 of the Code of Criminal Prooedure (Act Y  of 1898), 
praying the High Court to revise the order of the said Magis­
trate iti the said case.

(1) (1916) 28 2S5. (2) (1918) 19 O.W.N., 1183.

•SQriminal Appeal No. 487 of 1915 (Oriaiiual Revision Petition ¥o, 409 of 1910),


