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APPELLATE OlVIk

B e fo re  M r .  J u s t ic e  G o u t ts  T r o t t e r  a n d  M r .  J u s t ic e  

P h i l l i p s .

1915 , A. L. A. R, ARUNAGHELLAM CHBTTIAR a n d  t h r e e  o t h e e s

S ep tem b er  (P la IN T IF F S ), A pPBLLASTS,

i f
LAKSHMANA AYTAR aud anoi’heb (D ee'bndan'I'S), 

Respondents,*

{lmlia.n) Limiiation Act ( TX o /l£08), ses. 14— Withdrciwal of su it— Fresh suit, 
filing cf, whether saved hy.

Section 14 of tb.e (Indian) Limitation Act (IX  of 1908) applies only to oases 
’Pfhere a Court itself deoldea tliat it is unable to entertain a suit for wanii of 
jm’isdicfcion or other cause of a like nature and haa no application to a case 
where the plaintiff Mmself withdraws his suit on disooveiy of s5ome technical 
defect whicli would involve a failure.

Varajlal v. Shomeshwar (1905) I.L.R., 29 Bom., 219 and Upendra Nath Nag 
Gliowilhufy V ,  8 urya Kanta Bay Chowdhury (1913) 20 I.O., 20S, followed.

S ec o n d  A p p e a l against th e  decree of D. G-. W a l l e r ,  tlie 
acting District Judge of Tinnevellj, in Appeal No. 273 of 1912^ 
preferred against tlie decree of T. Muneo Fbench, the Addifcioiial 
District Munsif of Tiiinevellj, in Original Suit N o .  300 of 
1910.

The facts of the case appear from the judgment.
8 .  S f i n iv a s a  A y y a n g a r  for the appellants.

U .  S .  G h id a m h a v a m  P i l l a i  for the first respondent.
8 .  JS. S a n k a r a  A i j y a r  for the second respondent.
The following judgment of the Court was delivered by 

Tuotter CotJTTS T rotteRj J.— This appeal raises a question of some 
AND interest and the circurastances in which it is raised are these :—  

PHiiuPb, . appellant brings this suit against two persona who were at 

one time partners in respect of moneys advanced by him to Lhem. 
The only question for decision is whether this action is barred 
by limitation as regards the various items in the account which 
became due more than three years before the date of this suit. 
The Courts below have held that this suit was barred in respect

* Second Appeal No, 325 of 1914.



of these items, An ingenious argument has been adduced before a e t i n a -

us to show that that decision was wrong and the plaintiff is QHErma
entitled to take the benefit of section 14- of the Limitation Act.

L a k s h m a n a

The oii’cumstances in which he claims that benefit are these. He I y y a r .

instituted a previous suit against the same parties as those In this com^s
proceeding-, and as originally framed that suit included his claim 
now said to be barred and apparently included nothing that P ir iL U P s ,  J J , 

would have made that suit as originally launched bad for mis­
joinder or any other cause ; but during the pendency of the pro» 
ceeding he was allowed to amend the plaint and to put in another 
cause of action as to which it is nob seriously disputed that it 
rendered the suit as it then stood bad for misjoinder of causes 
of action. Thereupon he applied to the Court in which the suit 
was pending for leave to amend it or withdraw it with permis­
sion to institute a fresh suit in respect of the subject-matter of 
that action, at any rate in so far as it coincided with the claim he 
makes here today. That can be done under the provisions of 
rule 1 of Order XXIII. Eule 1 of Order XXIII says

(1) At any time after the institution of a suit, the plainti-ff' 
as against aU or any of the defendants, withdraw his suit or 
may, abandon part of his claim.

(2) Where the Court is satisfied (a) fcha,t a suit must fail 
by reason of some formal defects or (&) that there are other 
sufficient grounds for allowing the plaintiff to institute a fresh 
suit for the subject-matter of a suit or part of a claim, it may on 
such terras as it thinks fit, grant the plaintiff permission to with­
draw from such suit or abandon such part of a claim with 
liberty to institute a fresh suit in respect of the subject-matter 
of such suit or such part of a claim.

That is what the plaintiff did in this case. Whether he 
abandoned the whole of his claim or such part of it only as we 
are concerned with in this appeal, he obtained the right to 
institute a fresh suit. Rule 2 of Order XXIII is in these terms :
“  In any freah suit instituted on permission granted under the 
last preceding rule the plaintiff shall be bound by the law of 
limitation in the same manner as if the fi.rst suit had not been 
instituted.” On the face of it that appears to be conclusive 
and fatal to the appellant’s case j but he contends that the rule 
with its reference to the law o£ limitation impliedly subjects the 
whole matter to the provisions of the law of limitation then in
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A s o n a -  force and tlat section 14 of the Liinitatioa Act expressly 
Chettur preserves liis rig-lits. Section ■ 14 of the Limitation Act is as 

follows In computing the period of limitation prescribed for 
A t y a b ! any suit, the time during which the plaintiff has been prosecuting 
Oorms diligence, another suit whether in a Court of First

T e o t t e k  Instance or in a Court of Appeal, against the defendant, shall be 
P h i l l i p s , JJ- excluded, where the proceeding is founded upon the same cause 

of action, and is prosecuted in good faith in a Court which, from 
defect of jurisdiction or other cause of a like nature, is unable to 
entertain i t / ’ It may be conceded for the purposes of this case, 
though it is not altogether clear, that there is no express finding' 
against the plaintiff that he did not prosecute his suit in the. 
other Court with due diligence. The question then arises whether 
section 14 preserves his rights in a case where his suit has not been 
dismissed by the tribunal, but has been voluntarily abandoned 
by himself on discovery of a technical defect which, would involve 
a failure. The matter is not frefi from difficulty and it has been 
decided in FarajZa? v. Shomeshwar (1) that th,e section in 
q̂ uestion of the Limitation Act has no application to a case of 
withdrawal of the suit and can apply only to cases wliere tlie 
failure of the suit was due to the action of the Court. The same 
result lias been arrived at by the Calcutta High Court— Upendra 
Nath Nag Ohowdhury v. 8urya Kanta Ray Chowdhury{2). These 
are quite clear authorities for the position advanced by the res­
pondent and we think they should be followed, particularly, 
when it is se6̂ l that by so construing the section of the Limita­
tion Act there is no conflict between the two sections and no 
necessity to adopt a forced construction in order to reconcile 
them. If we treat the section of the Limitation Act as uncon­
cerned with suits which are voluntarily abandoned or withdrawn, 
the sections do not need reconciling as each deals with a separate 
subject-matter. The Limitation Act deals with, suits which are 
terminated by the action of the Court while the Civil Procedure 
Code dealSj as the heading of the order shows, with oases where 
suits are withdrawn or abandoned by a voluntary act of the 
plaintiff.

We think that the appeal fails and should be dismissed with 
costs.

s.v.
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• (1) (1905) I.L.R., 29 Bom., 219. (2) (1913) 201,0., 205.


