
Yabadabaja or application will lie even though a former suit or application 
MuDALt  ̂similar nature was decided on an erroueoua view of the law 

MuanGESAM 'between the same parties.]PlDIiAl* _ , ■

----  I would, in the result, dismiss the appeal with costs,
ITapiee, J. NmEE, J.—l  agree.

S.T.
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APPELLATE CRIMINAL.

Before Mr. Justice Tyahji and Mr. Justice Phillips.

1915. B e  SUBBA.E-ATA C H E T T I  (A c c u s e d  in  C a l'e itd a b  C ase No. 242 
Atig-asti 26. 1915 ON t h e  FILE OF R . S A E  A N G A p A N I ,  th e  S ta t io n a r y

S econd-class AIagistkate  of P ai.ladam ) ,*

Crimitial Procedure Oode (A ct V o f  1 8 9 8 ) ,  ss . 1 1 0  and 187— Proceedings m d er  
section llO ~ P oiu er to remand under section  1 6 7 .

I n  p r o c e e d in g s  u n d e r  s e c t io n  1 1 0  o f  t h e  C o d e  o f  C r im in a l  P r o c e d u r e  ( A c t  V  

o f  1 8 9 8 )  t h e  M a g is t r a t e  h a s  n o  p o w e r  t o  r e m a t id  a n  a o o a s e d  p e r s o n  t o  c u s t o d y .  

S e c t io n  1 6 7  o f  t l i s  C o d a  a p p l ie s  t o  p r o c e e d in g s  u E d e x  C h a p t e r  X I V  a^ud n o t  t o  

t h o s B 'u n d r  s e c t io n  1 1 0 .

Emperor r , Basya (1 ^ )0 3 ) S B o m .  L .E . ,  2 7 , refi-^rred to .

Case referred by A. R, Cumminq, the District Magistrate of 
Coimhatore, for orders of the High Court under section 43S, 
Crimitial Procedure Oode (Act V of 1898).

Pacts appear from the following letter of reference :—
“ I hsLYe the honour to submit the following case for the orders 

of the High Court under seotion 4i38, Criminal Pi’ocedure Code ;—
“ One Suhharaya Chetti aged twenty years was arrested on 

suspicioTi by the police at Dharapuram on the30fch of March 1915 with 
a view to his being pat up before the Sub-Divisional Magistrate, 
Erode, for being hoac cl over to be of good behaviour under section 11, 
Criminal Procedure Code. On the 31st of the month the accused 
was produced before the Stationary Sub-Magistrate, Dharapuram, 
with a request that he should be remanded for four days for produc­
tion before the Sub-Divisional Magistrate, Erode. The Stationary 
Sub-Magistrate accordingly remanded him till 3rd April 1915. On 
the afternoon of the same day, the Sub-Iuapector of Police reported

* Criminal Sevision Case No. 4iO of 1915 (Referred Oase No. 46 of 1915).
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G h e t t i ,

to the Sub-Divisional Magistrate, Erode, tlirougli the Stationary Be 
Sub-Magistrate, Dlinrapuram, that witnesses from various parts bad 
to be siammoned to identify the accused and requested tberefore that 
he should be remanded for ten days and retained in the sub-jail at 
Dbarapuram, instead of being taken to Erode. This report was 
received by the Stationary Sub-Magistrate at 4-30 p . m . and be 
remanded the accused accordingly in anticipation of orders and 
reported tbe fact to tbe Sub-Divisional Magistrate, Erode, for 
approval.

On the lOtb April the accused and one Annappillai wbo was 
also under remand in connection witb a riot case were handed over 
to tbe police witb orders to produce tbeni before tbe Sub-Divisional 
Magistrate, Erode, on the 12th. On the morniug of the lltb the two 
escorting constables and the two accueed arrived at Tirnppnr on 
tbeir way to Erode, and took their meals in a hotel. When the con­
stables were settling their acconntS, etc., with the botel-keeper the 
accused Sabbaraya Chetti bolted. One of the constables pursued 
bini but was not able to arrest him.

“ About midnight on lltb  April 1915 two constables of the 
Tiruppur station wbo were going on patrol duty saw some carts on 
tbe road, and suspecting that the accused of whose escape from 
custody tbey had already heard might be in one of them, started 
examining each cart. Just then a man jnmped out of one of the 
carriages and ran away. The constables ran after him and arrested 
him and finding him to be tbe absconding accused, produced bim 
before the officer in charge of tbe Police station at Tirnppnr wbo 
charged tbe accused with an offence under section 225-B, Indian 
Penal Code, before the Stationary Sub-Magistrate, Palladam, Tbe 
Stationary Sub-Magistrate found him guilty of the offence and sen­
tenced bim to rigorous imprisonment for six months on 21st May 
1916 and committed bim to the Central Jail, Coimbatore.

“ Proceedings nnder section 110 ( f ) ,  Criminal Procedure Code, 
were subsequently taken against Subbaraya Chetti and one G-ovinda 
Obetti and the Sub-Divisional Magistrate, Erode, bound tbem over 
to be of good behaviour for one year and ordered them eacb to 
execute bonds in Es. 100 with one surety for similar sum.

“ I doubt tbe legality of tlie conviction of Subbaraya Obetti 
by tbe Stationary Sub-Magistcate, Palladam, for the following 
reasons:—

(i) Tbe Stationary Sub-Magistrate, Dbarapuram, had no power 
to remand the accused to custody and keep him in tbe sab-jail as a
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Hg prisoner with a view to proceedings being taken against him under
S ^ bahata gec-tioH liQ Crimiaal Proceilure Code.

C h e t x i .
(ii) The remand and tliereiore the custody being illegal, tlie 

escape from custody was not illegal and so not an ofEence under sec- 
iion 225-B, Indian Penal Code, and coiisider that it should beset 
aside.

“ Pending final orders of the High Coart I have ordered tbe 
release of the accused on bail.

“ The records o? the cases are submitted daly indexed.”
31. E . Salceem for the Pv.hlic Prosecutor for the Crown.
The accused did not appear either in person or by pleader.
The following Order of the Court was delivered by 

T tab ji T y a b ji ,  J.— The Magistrate’s Oourt had no power to remaud
P h i l l i p s  JJ accused. Section 167 of the Criminal Procedure Code 

applies to proceedings uuder Chapter XIV and not to those 
under section 110; B n ip e r o r  v, J?asya(l). Tbe convioliion is 
therefore set aside and the bail bonds cancelled.

s.v.
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a p p e l l a t e  c i v i l .

Before Mr, Justice Spencer and Mr. Justice GouUs Trotter,

1915. KAEBI BAMATTA ahd others ( D e fe n ’dan ts N os, 4 and 5), 
J u l /1 6 ,23 , ^
and 26 and A ppbllAUTS,
August 27.

V.

VILLOORI JAGtANNADHAN and nine others (P laintiffs and 
D efendants N os. 1, 3 and 6 to 11), E espondents.*

{Madras) Proprietary Estafe3 ViUage-service A ct ( I I  0 /1894), as, 5 and 10, cl, (2 )  
— Service inam— Emclumsnts; pariition of, whether ^roM iiied— Alienation , 

validity o f— Subs^gueni suit for a j set ment—'T ransfer of P roperty Act (27  
o f  1882), sec. 4i3— Ancestral p ro fer tij—Property inherited by maternal 
grandsons— Interests, nature of.

The enfraachisement of a service inam  under section 10, clause (2) of the 
(Madr as) Proprietary Estates YiHage-ssrviee Act (TI of 1894) does noii destroy 
the rights of any member of a joint family who hns a horaditary inbarest in it.

The alienation of a service inam  ia <roid and though it is subsequently 
enfranchised, the alienee cannot invoke the aid of section 43 of the Transfer of 
Property Act in his fa\our.

(1) (1903) 5 Bom. L.R., 27. * Second Appeal No. 1686 of 1912.


