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APPELLATE CIVIL.

Before Mr. Justice Sadasiva Ayyar and Mr. Justice Napier.

VARADARAJA MUDALI ( R bspob-dbnt, J to g m e n t -d ebtob) ,

A ppkllant, 1915, 
Augfasfc 16 

and 19.

MURCJGESAM PILLAI iND fo u r  o th e r s  ( F ir s t  R espondent, and 3 0  m r t f - b o  

HIS MiNon so n s). R espon d en ts.*

(Indian) Lim itaiion A ct (IX  of 1908), o.rt. 1B2—Ijiterpretattcm, principle o f—

Execution application— Article 182, clause {(])— Notice, isiiiie of, whether, 
gives a fresh starting <pidnt.

Article 182 of tlie Limitation Act should receivQ a fair and liberal but not too 
technical a conatruotion, so as to enable the decree-holder to obtain the fraits 
of his decree.

The issae of notice referred to in clause (6 ) of article 182 of the Act need iiot 
be in respect of an application made in accordance with law. The words “  in 
accordance with law ” found in da'ise (5) shonld not be introduced into danse 
(6) when the legislature has not thought fit to do so.

Jamna B ut v. Bishnath Singh (1909) 6 A.L.J., 9-i4 and Deo Narai-n. Singh r ,

Sri Bhag'imt Naih (1911) 10 I.O., 411, followed.

A  decision espficially on procedure cannot be treated as res judicata  when 
that procedure itsell-' is changed by t'ne Statute Law.

A ppeal against tlie decree of E. 0. D. H ab d inGj the District 
Judge of Tiichinopolj, in Appeal JN’o. 632 of 1912, preferred 
against the decree of S. Sdbbayya S.-iSTai, the District Mimsif of 
Namakkal  ̂ in Execution Petition No. 812 of 1912, the Original 
Suit No. 253 of 189-1, on the file of K. EAMACHA5rBR.i A y y a b , 

fche District Munsif of Trichinopoly.
One of the applications for execution filed bj the respondent 

Tfho had obtained a money decree against the appellant on 7th 
March 1896̂  was on 13th iSepternber 1905, upon which notice 
was issued to fche appellant on 22nd September 1905 ; but the 
petition was afterwards dismissed. Thereafter another petition 
for execution was filed on 4th March 1908 and the same was 
dismissed by the Distiict Munsif as barred by limitation on the 
ground that the petition, of 13th September 1905 was not one in 
accordance with law. On appeal the District Judge reversed 
the same and remanded the application for disposal on merits.
Against that the judgment-debtor filed the present appeal.

Appeal against AppeUate Order No. 67 of 1914.
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V a ra d a e a ja  T. B; Yenkatarama Sastriyar for the appellant.
Mthialx jg; Ganesa Ayyar for the respondeBts.

jjuRCGESAM Sa.T)asiva A y y a E ; J.—The iiidgment-clebtor is the appellant. 
His learned vakil T. E. Venkatarama Sastriyar h,as raised two

S a d a s iv a  contentions in his arffuments before uŝ  those two contentions
A y ta b , J. °

being--
(а) that the application in execution made by the decree- 

holder dated 4th March 1908 was barred by limitation, and
(б) that the relief prayed for in that application conld not 

be granted to the decree-holderj the matter being res judicata 
against the decree-holders by reason of a prior execution 
petition, dated 13th September 15)05. praying for the same relief 
having been dismissed on the ground that by section 99 of the 
Transfer of Property Act the decree-liolder could not bring to 
sale the attached property subject to the decree-holder"s own 
mortgage in execution of th.e money decree, though that decree 
was obtained on a cause of action other than the mortgage 
doGumenfc. (Some other contentions suggested before us need 
not be noticed as they have not been raised in the grounds 
mentioned in the memorandum or on decree of appeal.)

Contention (a) on the question of limitation is based on the 
argufnent that tlie application of 13th September 1905 was not in 
accordance with law as it prayed for a relief which could not be 
legally granted by the Court and that an application not in 
accordance with law cannot furnish a fresh, starting* point of 
limitation as the expression used in clause (5) of article 182 of the 
Limitation Act is the date of applying in accordance ■with, law to 
the proper Court for execution, or to take some step in aid of 
execution of the decree or crder.'^

But the learned District Judge does nob rely on clause 
(6) of article 182 but on clause (6) of the same article, 
Mr. Venkatarama Sastz’iyarj therefore, further arguedthatelau.se 
(6) though it used the wide phrase “  the date of issue of notice to 
person against wh.om execution h  applied for to show cause 
why the decree should not be esecuted against him” must be 
confined to the date of the issue of such notice in respect of an 
execution ap'jplimtion made in accordance with law and ought not 
to he extended to the date of issue of notice in respect of an 
application not in accordance with law. (The execution petition 
of 1905 was dated 13th SepteQiber 1905 and the date of the
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issue of siicli notice seems to have been about a weak later. I Vaeadaraja 
see BO sufficient reason wliy the words “ in accordance with law wl- dali 
found in clause (5), should be introduced into clause (6) when Murugiwam

PiLLAI,
the legislahu!8 has not tlioQght fit to do so. Mr. Y e n k a ta ra m a -----
Sastriyar argued that if those words are not introduced the mere 
issue of a notice in respect of an execution petition which is 
itself barred by limitatiou might be contended to gire a fresh 
starting point for limitation. The answer to this objection is 
that a fresh starting point can be given to a right to sue or to 
applj only when the right had not become barred on the date of 
the alleged fresh starting point and that a right to sue or to 
apply once barred by limitation cannot be revived. This was 
the answer made to a similar argument addressed for the 
judgment-debtor in Jcmna But v. Bishnath Bingh{l).

Next it was argued that the issue of notice in respect of an 
execution application not made to the proper Court might be 
contended to give a fresh starting point of limitatiou if the 
clause was given too wide an interpretation. The answer to the 
question is that an application made to a Court having no 
jurisdiction will be treated as waste paper and the notice issued 
on such an application by such a Court is also of no value in the 
eye of the law.

Article 182 should receive a fair and liberal and not too 
technical a construction so aa to enable the decree-holder to 
obtain the fruits of his decree. That the language o£ the article 
ouglit not to be strained in the judgmenfc-debtor’s favour has 
been held in numerous cases which are quoted at page -i70 of 
Eustomjee’s Book on Limitation,

In Beo Narain Singh y. S ri Bhagwat Naik{2), MooKEKjan 
and CaspebsZj JJ., held that the issue of a notice under section 
248 of the old Civil Procedure Code was sufficient to save a 
decree from the bar of limitation under the old article 179 
corresponding to present article 182 even though it was issued 
upon an application which was not in accordance with law.

In Knmahshi P illa i v. Bamaiamy Pillai{^3), M iller and 
MnNRÔ  JJ.j held the same view following Nagi Reddi v. Suhba
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Vabadabaja E e c ld i { \ )  and P a c h in p p a  A c h a n  v. P o o ja l i  8 e ^ n a n ( 2 ) .  I am
prepared to follow these two decisions and the decision in /aw)^a 

V. B is l i n a t h  S in g h { 3 ) ,  as the dangers allesj’ed to arise by
---- giving too wide an interpretation to clause (6) are not real

A yyar, j . dangers as I ha^e already tried to point out. Kamaki^hi Pilled v.
R a m a s a m y  P i l l a i ( 4 i )  does not expressly refer to clause (5) of 
article 179 of the old Code corresponding to clause (6) of the 
present article 182 and in some of the other cases quoted before 
uSj the application for issue of notice was itself treated as a step 
in aid of execution soaa to fall under clause (4) of article 179 of 
the old Code [corresponding to clause (5) of article 182 of the 
new Limitation Act]. However, the decisions in D e o  N a r a i n  

S in g h  v. Sri B h a g w a t  N a i h { ^ )  and D u t  y. B is h n a t h

8 i n g l i { ^ )  refer to clause (5) of article 3 79 and are direct 
authorities which as I said I shall follow. I would therefore 
overrule the first contention as to limitation.

As regards res jitdicata, the dismissal of the earlier appli
cation of 1905 was based on-the then existing law of procedure 
when properties are sought to be brought to sale after they 
are attached subject to a mortgage in the decree-holder^s own 
favour. A decision especially on a qaestion of procedure cannot 
he treated as res judicata when that procedure itself is changed 
by the Statute Law ; where substantive rights are decided in an 
order passed in execution proceedings, suoh decision is, no doubfc, 
res judicata in subsequent execution applications : see Vya'puri 
Qoundan v. Chidamlara Mudaliar{Q). • The only judicial 
determination on the application of i905 was that on the proce
dure law as it theu stood, the decree-holder could not pursue 
the line of remedy which he then wanted to follow. The new 
remedy in execution given by the new statute created a new 
right to apply in execution for the remedy formerly disallowed 
and the dismissal of a former application on the ground 
that there was then no right to apply for that particular 
line of remedy cannot be res judicats when the new right to 
apply is relied on. A plaintiff can mxiubain a suit on a new 
cause of action which did not exist whett he brought a former
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suit for the same relief tliougii tliat suit w a s  rlismii seJ on tlie V a b a d a s a j a  

ground tliat the plaintiff was not entitled to that relief on the 
caû je of action on which he based it. A decree-holder can,
therefore, it seems to me, similarly maintain an application for -----
a new line of remedy granted by a new statute even though his ayyab, 3. 
former application for the same relief had been rejected before 
his right to the new relief arose. As was said by the Privy 
Council in Amanat Bihi v. Imdad JSuKSciin{'l) : ‘̂ But if it be 
established that the respondent was mortgagor in 185i with the 
right of redemption, why should he be barred of his right, 
merely because at an earlier date’  ̂ (1853) he may have had no 
right to the property at all ? ”  (The respondent had brought a 
former suit for possession basing his right on an alleged, pro
prietorship right created in 1853 and had failed in that suit.)

The respondent’s present claim certainly did not arise out of 
the cause of action which was the foundation of the former suit.''’

Let us again take a case where the brother of the husband 
of a childless Hindu widow sued during her lifetime for recovery 
of property in her hands on the ground that he and her husband 
were undivided iu interest aud she took an unlawful possession 
of the property and his suit was dismissed on the ground that 
he and his brother were divided in interest and the properties 
sued for belonged to his brother solely. If after the dismissal of 
such a suit, the widow conveyed the properties to him and he 
again sued for possession on the strength of that conveyance, his 
new claim cannot surely be defeated by the plea of res judiGata,
I see no difference in principle whether the second suit or appli
cation is based on a new cause of action or on a new I'ight created 
ill the plaintiff or applicant by new Statute law. The whole 
question has been elaborately considered by Sir V . E hashyam  

Ayyanq-aKj 3., in. Ramamami Ayyar v. Vythinatha Ayyar{2) and 
it is difficult to add anything useful to the consid.erafcion3 
mentioned in his judgment as to the principles to be applied by 
a Court in coming to a decision on the plea ôf res judicata. [I 
would however just refer to the two cases — AUmunnissa 
Ghowdhurani v. Shama Oharan Boy{3) and Baij Nath Q-oenka,
V .  Padmanand 8ingh{4:) — in which it was held that a fresh suit
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Yabadabaja or application will lie even though a former suit or application 
MuDALt  ̂similar nature was decided on an erroueoua view of the law 

MuanGESAM 'between the same parties.]PlDIiAl* _ , ■

----  I would, in the result, dismiss the appeal with costs,
ITapiee, J. NmEE, J.—l  agree.

S.T.
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APPELLATE CRIMINAL.

Before Mr. Justice Tyahji and Mr. Justice Phillips.

1915. B e  SUBBA.E-ATA C H E T T I  (A c c u s e d  in  C a l'e itd a b  C ase No. 242 
Atig-asti 26. 1915 ON t h e  FILE OF R . S A E  A N G A p A N I ,  th e  S ta t io n a r y

S econd-class AIagistkate  of P ai.ladam ) ,*

Crimitial Procedure Oode (A ct V o f  1 8 9 8 ) ,  ss . 1 1 0  and 187— Proceedings m d er  
section llO ~ P oiu er to remand under section  1 6 7 .

I n  p r o c e e d in g s  u n d e r  s e c t io n  1 1 0  o f  t h e  C o d e  o f  C r im in a l  P r o c e d u r e  ( A c t  V  

o f  1 8 9 8 )  t h e  M a g is t r a t e  h a s  n o  p o w e r  t o  r e m a t id  a n  a o o a s e d  p e r s o n  t o  c u s t o d y .  

S e c t io n  1 6 7  o f  t l i s  C o d a  a p p l ie s  t o  p r o c e e d in g s  u E d e x  C h a p t e r  X I V  a^ud n o t  t o  

t h o s B 'u n d r  s e c t io n  1 1 0 .

Emperor r , Basya (1 ^ )0 3 ) S B o m .  L .E . ,  2 7 , refi-^rred to .

Case referred by A. R, Cumminq, the District Magistrate of 
Coimhatore, for orders of the High Court under section 43S, 
Crimitial Procedure Oode (Act V of 1898).

Pacts appear from the following letter of reference :—
“ I hsLYe the honour to submit the following case for the orders 

of the High Court under seotion 4i38, Criminal Pi’ocedure Code ;—
“ One Suhharaya Chetti aged twenty years was arrested on 

suspicioTi by the police at Dharapuram on the30fch of March 1915 with 
a view to his being pat up before the Sub-Divisional Magistrate, 
Erode, for being hoac cl over to be of good behaviour under section 11, 
Criminal Procedure Code. On the 31st of the month the accused 
was produced before the Stationary Sub-Magistrate, Dharapuram, 
with a request that he should be remanded for four days for produc
tion before the Sub-Divisional Magistrate, Erode. The Stationary 
Sub-Magistrate accordingly remanded him till 3rd April 1915. On 
the afternoon of the same day, the Sub-Iuapector of Police reported

* Criminal Sevision Case No. 4iO of 1915 (Referred Oase No. 46 of 1915).


