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A P P E L L A T E  C R I M I N A L .

Before Mr. Justice Ayling and Mr, Justice Phillips.

Re M. MUTHAYA (Accused), P e t i t i o n e r  * 191B,
O c to b e r  2^7.

AhMri Aet {Madrats Act 1 of 1886), ss. 53 a%i 64—Offence under section 56 not hy '
HcriTiaee bul by his depoi-wriier—Gonvkiion, legality of.

Sections 64 and 56 of the Abkari Act (Madras Act I of 1880) should be imd 
together and not only the licensee but also the actual offender is liable io 
prosecntloTi for offences mider s<̂ otion 56 of the Act.

Be Sudalaimuthu (1886) 1 Weir’s Or. B., 647, followed.

P etitions under sections 435 and 489 of the Code of Criminal 
Proct'dure (Aet V  of 1898), praying the High Court to reyise 
the judcfment of Eao Bahadur C. GopaLan NatAR, Siib-Divi- 
eional Magistrate of the Mangalore Division, in Criminal Appeal 
No. 100 of 1914, preferred against the judgment of M. Anantas 
Na'?ar the Siationary Secoud-class Magistrate of Mangalore 
Taluk, in Calendar Case No. 3ul of 1914.

The following facts of the case are taken from the julgment 
of the lower Ap[iellate Court :—

“ Appellant is the de[!ot-keeper of Mnlki and prosecution witness 
No 3, the ebop-keeper’s aasifetaiit of sliop Ko. 4, Karaad. Fi oseou- 
tion witness N'o. 3 ])aid for two gallone of arrack and the depot- 
keeper issued arraek wliich was Bcized by tho Sub-Inspector, 
prosecution witness >o. 1, on the road fcweiity-five yards away frorxi  ̂
the hliop. The seals were intact ,nnd the arrack was measured and 
tested and fouud t') be 1 gallon 46 drams of airack of 32’1 strength,
■whereas the perinifc which Hccompanied it ehowad that the appfllaat: 
sold only one gall ;n. The contents of the caf'k from which the 
arrack was sold, were tested and the strength was found to be 31 7.

“  The Sub-Magistrate convicted the depot-keeper for not issuing 
a proper pei'mit for transport of arrack. The shop-keeper’s man 
(prosecution witness No. 3) paid for two galloos and got a gallon 45 
drams and yet in the permit only one gallon is mentioned. The only 
inference ia that diluted arraokwas issued for sale to the public atid 
a smaller quantity fihown in the permit so that the excess issued may 
not be found out by reference to the accounts

* Orimiaal ReTision Oase No. 2fil of l9lS (Criminal Bftvisioa Petition
No. 212 of 1915).



I?e Mdtihata. The 'Appellate Court confirmed the con-viction. The accused 
thereupon preferred this revision petition.

K. Ramnaih Shenai iov the petitioner.
P. E. Grant for the Puhlic Prosecutor for tlie Crown.

AYT.ING AND The foUowing Order of the Court was delivered b j  
PfluL£Ps, JJ-AyuNQ, J.—It is argued that petitioner being merely the depot 

writef and not the licensee, is not liable to prosecution under 
section 55 of the Abkari Act. It has been held by a bench of this 
Coarfcin an unroported case— Re Sudalximuthu{\)—th‘At sections 
64 and 56 must be read together, and that not only the licensee, 
but the actual offender (in this case the petitioner) is liable to 
prosecution for an offence under section 5f>. Follovviug' this, we 
innst reject, petitioner’s contention.

No other ground for interference is shown. The petition is 
dismissed.

3ST.B.

8,98 THE INDIAN LAW REPORTS [VOL. XXXiX

1915. 
October 22 

and 
Koromber 1.

APPELLATE CIVIL.

Before Mr. Justice Sadasiva Ayyar and Mr. Justice Napier. 

RAXGrA AYYA'N 'GAR six othebs (PLAraTiMs); Appellakts,

V.

_______ , IsrAEATAT^A O H A R IAR  afoas C H A K E A V A E T H I V IJ A Y A

R A G H A V A  CEAETAR a t o  f o u r  o t h e r s  ( D e f e n d a n t s ) ,  

K r s p o n d w s .*

Transfer of Property Act [IV of 1883), $s. 60, 67—93-'Sm.i« for redempiim— 
Previous snit hy mortgagee for Bale—Decree for sale—Decree in fatour of 
mortgagor as defendant, for redewption and recovery of possession in execu- 
tion~De:ree, not exerMed by mortgagee ar w,ort^dgor-—S\iit for redem;pUon 
by mortgajor, mainiaimibility of—Kes judicata.

Where a raortgagoo sued for sale on a morte:aK»'-> bond of 1864. and obtained 
a decree in 1872 which oontained a provision, in favour of the rnorbi'a.g'or wko 
■was a defendant therein, for redetnptioa and recovery of posseHsion of the 
mort°ragtd lands in exeoutiou of the decree but the decree was act executed 
by either party.

Seld, that a ftesli suili iosfcifcufcei hy iho mortgagor for redemption of the 
moi'tgagb was barred by the rule of res judicata.

(1) (1886) 1 Weir’B Or. E., 647.
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