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APPELLATE CRIMINAL.

Befors Mr. Justice Ayling and Mr. Justice Phillips.
W. 0. WHITTON, PETITIONER,

.

MAMMAD MAISTRY, Rrsrowpest.*

Madras Planters Labowr Act (I of 1903), ss. 24 and §5-—Breach of contract by
muaisiry or labowrer— Prosecution of maistry— Successive prosecuticns and
convictions, if permissible under the Aci—Dircctions by the Magistrate to
complete perjormunce— Successive dirictions, if permitied by the Act.

Under section 35 of the Madras Planters Labour Act (T of 1£03), the Magis-
trate has power (o issue successive directions to a maistry or labourer to
complete the performance of his contract.

Re Funga Maistry (1913) I.L.R., 36 Mad,, 477, dissented from.

Ruccessive prosecutions can be instituted and convictions obtuined against
a maistry in respect of successive defaults made by him under seclion 24, clauses
a, b and ¢ uf the Act.

Unavin v, Clarke (1866) 1 Q.B., 417 and Cuiler v. Turner (1874) 2 Q.B,, 502,
followed.

Perirrovs under sections 435 and 439 of the Code of Criminal
Procedure (Act 'V of 1£98), pra.jing‘ the High Court to revise
the order of the Se:ond-class Magistrate of Vayitri declining
to give further directions to the respondent herein to complete
the performance of his contract under section 35 of the Madras
Planters Labour Act (I of 1003).

The facts appear from the following order of the District
Magistrate :—

“ The accused Mammad Maistry was sentenced to one month’s
rigorous imprisonment on 28th March 1918, in Calendar Case
No, 131 of 1913, by M. Naravava Muxow, First-class Magis-
trate of Vayitri for an offence under section 24 of Act I of 1903.
After the expiry of the term of imprisonment, the complainant
applied for an order directing the accused to complete the per~
formance of his contract under section 35 of the Act. A
warract was therefore issued and the accused was apprehended
and produced before the Court and was on the 18th November
1918, given the necessary direction but he failed to obey it and
was again prosecuted.

* (riminal Revision Case No, 454 of 1915 (Criminal Revigion Petition
No. 367 of 1013).
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“ He -was found guilty and was sentenced to two months’
rigorous imprisonment which he suffered. The petitioner then
applied for a second direction to be given to the accused to
complete the performance of hig contract with him on pain of
further prosecution and punishment.

“The Magistrate declined to make the direction as the accused
had already undergone two terms of imprisonment, saying he
had only powér to give one direction and that had been given—
vide Re Panga Matsiry(l) : Hence the peticion was rejected .

Against this order the petitioner, who was the employer,
preferved a Criminal Revision Petition to the High Court.

W. Barton for E. Il. Osborne and C. Norasimha Achoriyar
for the petitioner.

N. Grant, the Acting Public Prosecutor, for the Crown.

The respondent did not appear in person, nor was he
represented.

Avuwe, J.—We are asked to revise an order of the Second-
class Magistrate of Vayitri, dated 17th March 1915, refusing to
direct counter-petitioner uuder section 35 of the Madras
Planters Labour Act (I of 1903) to complete the performance
of the contract entered into by him with petitioner. The
Magistrate’s gronnd of refusal is that he had already issued
one such direction on J8th November 1913, in defanlt of
cowpliance with which connter-petitioner had been convicted and
sentenced to two months’ rigerous imprisonment under section
24 (c) of the same Act. He bad in addition been previously
tried and convicted under the same section and clanse on
28th March 1913, for failare in connection with the same
contract. The Magistrate held, following Ke Panga Maistry(1),
that he had no power to make more than onme direction ; and
on this view dismissed petitioner’s application.

Mr. Barton, who appears for petitioner, contends that the
ruling above quoted is erroneous : and fhat apart from such
speclal restrictions as may be involved in the particular contract,
there is no limit to the number of successive directions
which may be issued under section 85, cr to the number of
prosecutions and couvictions, which may follow in default.

(1) (1918) T.L.R,, :6 Mad,, 497 ab p, 493,
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He has been at pains to explain that his client is prosecuting
this petition simply as a test case and is only anxiouns to have
the law on the matter determined,

The counter-petitioner is not represented ; but the learaed
Public Prosecutor has been instrncted to oppose the petitiom,
and support the Magistrate's order. He has done so, not with
reference to the abstract gnestion of law on which the order is
based, but ¥y arguing that the two previcus convictions of
counier-petitioner and the previous direction have all been
illegal, und that for this reason the direction now applied for
should not be granted.  We do not think we shonld be justified
in ignecring such points when asked to interfere in revision to
counter-petitiones’s detriment.

We have therefore to consider the facts of the present cass
as well as the bearing of the Act upon them.

"The contract iiself is Exhibit A. Disregarding superflucus
detail, it may be said to provide as follows :—~—

Counter-petitioner {called the countractor) in consideration
of an advance of R« 5U undertakes to work, wilth 25 coolies,
whom he is to procure, on pefitioner’s estate for six months
from 20th December 1012 to 19th June 1913, ab fixed rates of
wayes ; if he makes default in sauch work, in whols or in part,
petitioner has the option of calling on him to complsie the
performance of the work in default at any time up to 20th
December 1915,

His subseqnent conduct is not in dispute.

He failed to appear till 13th Febroary 1913, when be
brought not 25 coolies, but 8 ; these worked till 28th February
1913, when they began to absent themselves, and were all goue
by 16th March 19i3. After that no more work was domne.
Counter-petitioner returned to she estate after his first imprisor-
ment, and the first direction, and promised to pay the balance
due by bim. He has not however done so.

On these facts I can find nothing illegal in the first econvie-
tion which is dated 23th March 18918, We have beard sowe
discussion of the meaning of clanse (c) of section 24 ; but I take
i that the words “fails to account for the money advanced to
him ” mean simply this: failare to either supply labour equi-
valent to the advance received, or to rsfund any balance of the
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advance for which he is wnable to supply labour or to prove that
it has been legitimately expended.

On this reading, the conviction was jusfified, and also the
direction which was passed on 18th November 1413, under
section 85 on counter-petitioner’s apprehension after release
from the first term of imprisonment.

Admwittedly this direction was not complied with; counter-
petitioner promised to return the balance of money due, but
failed to de su, or to do any more work.

Now what was the effect of this? The Act nowhere makes
non-performance of a contract punishable in itself, Section 24
renders punishable three specified failures in connexion with a
contract. It says: “ Aunv maistry who (a) fails without sufficient
canse to present limself at an estate vpon the date specified in
his contract ; or (b) having contracted to remain upon an estate
for aspecified time fails without sufficient cause 80 to remain; or
(c) fails to account for the money advanced to him by a planter
in eonsideration of his contracting to sapply labourers to work on
an estate shall be punishable with imprisonment which may
extend to three months or with fine which may amount to five
hundred rupess ov with both ; and the Magistrate may award
to the planter out of the fine sach compensation as he may deem
ﬁt’-”

Section 85 runs thus: “On the expiry of any sentence of
imprisonment on a maistry or labourer for any offence under
this Act the maistry or Iabourer shall, if the planter or employer
80 requests, be produced before the Magistrate, who shall direct
such malstry or labourer to complete the performance of his
contrach on pain of further prosecution and punishment in case
of hiz refusal to do so, and no conviction under this Act or
imprisonment under such conviction shall have the effect of
releasing any maistry or labourer from the terms of his contract
or labour contract, as the case may be.

“Provided that no such direction shall be given in the case
of 8 labourer, if more than twelve months have olapsed since
the date on which his original labour  contract would have
determined.”

We cannot take this as constituting disobedience of the
contract a distinet offence, it ouly for the simple reason that no
punishment is specified for it. Mr. Barton admits that the words
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“ on pain of further prosecntion” can ouly be taken to refer to a
fresh prosecution under section 24. '

This is the view taken by the Magistrate who in Calendar
Case No. 580 of 1914 hus convicted counter-petitioner of the
same offence under section 24 (¢)—failure to account for the
advance. The question is whether this was legal—or whether
counter-petitioner was entitled to plead “ antre-fois conviet.”

That the contract was still in force cannot, T think, be disputed.
As already pointed out, petitioner had the option of extending
the pericd for performance np to 20th December 1915, and
section 35 itself provides that the previous conviction should not
operate as a release.

Mr. Barton in supporting the legality of the second convic-
tion relies on two English cases—Unwin v. Clarke(l) and
Cutler v. Turner(2).

Both these cases are of workmen absenting themselves from
work contrary to the terms of a contract : and it is held that in
such cirenmstances though the workman did not return to work
after his first conviction and imprisonwent, yet, as the contract
continued, he was guilty of a fresh offence, and could be again
convicted. The question is whether "the principle of these
rulings applies to a case of failure to account for an advance.
After careful consideration I am inclined to think it does. The
contracs and with it the liability to account for the advance is
still in force: and counter-petitioner is by the option of the
employer given a fresh chance of accounting for it, in either cf
the ways in which he could have accounted for i originally.
His failure to do so is just as much a fresh offence as the
workman’s failure to resume work in the Fnglish cases. I can
find no valid ground of distinction.

No argument bas heen addressed o us to the contraty.

The conviction in Culendar Case No. 580 of 1914 was there-
fore correct: and there only remains the question of whether
the Magistrate was justified in refusing the second direction.
The wording of the section appears to leave him no optien : and
I can see nothing in the Act, which is opposed to the issue of

repeated directions. I have carefully considered the judgment

(1) (1866) 1 Q.B., 417, {2) (1874) 9 Q.B., 502.
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in Re Panga Maistry(1). 1 am not without some sympathy for
the view which the learned Judge seems to have taken : but we
bave to construe the statate as it stands, and, with all respect, I
am unable to agree that the Magistrate can issne only one
direction. It seems to me unfortunate that the Magistrate is
given 1o discretion regarding the issue of divections : and in this
as in other respects, the Act seems to call for amendment. Ths
Mogistrate has of course diseretion as to the imposition of
punishment on convietion and would presumably exercise it
where the Act was being vindictively used. DBut this is only a
partial safeguard against the possibility of oppressive use of the
section.  As the law stands, in the present case, the Magistrate
should have ixsued the direction: and I would now direct wnder
section 423, Code of Criminal Prccedure, that a direction should
issue. v :

Puitvirs, J.—I need only add that I agree in the view taken
by my learned brother of the meaning of section 35 of the Act.
The section itself dues not limit the number of directions to fulfil
the contract that can be made, but it does say that action taken
onder the section does not put an end to the contract. If the
contract 1s still in force there can uundoubtedly be a fresh breach
of such contract, and for each breach (coming within the provi
sions of section 24) the offender renders hiwself liable uader
section 35, This view is in accordance with the interpretation
pat upon similar statutes in England— Unwin v. Clarke2) and
Cutler v. Turner(3).

T therefore concur in the order proposed.
E.R.

(1) (1918) I.L.R., 36 Mad,, 497, {2) (1868) 1 Q.B., 417,
. (3) (1874) 9 Q.B., 502,




