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A P P E L L A T E  C I V I L .

Before Mr. Justice Seshaqiri Ayija/r and Mr. Justice Kunia- 
raswami ^astriynr.

VELAYUTHAM PILLAI ( T h i r d  D s f e n d a n t ) ,  A p p e l l a n t ,  1914.
Deceiniier

{j. 2L aad
1 9 1 5 .

SUBBAEOTA PILLAI and t h r e e  o th e r s  (P la in t ife ' and i ^ ^ a n ^ r

Defendain’ t s  N o s . 2, 4  and 5), Respondents.*^

Adterse foiisestion— Go-oioners— Notice 0/  hostile claim, if necessary—P̂ sses  ̂
sion, hostile at commencement—Suhseqwnt accrual of title as co-owner— 
PosaBsfion cO'nHnited, w t hostile—(Indian) Limitation Act (IX  of 1908), 
Sch,. II, arts. 134 and 144.

The pLiintiEE and the third defendant were the reversionary heirs of one 0 
wIlo had mortgaged tih«) suit properties t.o one P. Tht'third defendant’s father 
paroha.aed the pi'opertiaa from P in 1833 without notice of the mortgage and 
ha^ '^en  in posaession of the same ever siuce. The widow oi; G died on the 6th 
Septf^mber iSOO. Tbe plaintiff broughb this suit on the 2nd Ssptembor 1912 to 
rednem the properties. The third defendant pleaded that the suit was barred 
by limitation ;

Ee/d, that the euifc was not barred by limitation.
Possession held by one of the co-ownera will not be adverse to the othere 

untvl they have notice nf th(5 hoatile claim.
Though poBSGBBion was hostilp when it commenced, Rtill sach poBsession w’Cnld 

not oontimie to be hostile on the accrual of a peaceful title before the completion, 
of the adverse possession.

S ecoud A ppeal against the decree of P. A yyaswamt M itdaliyab  ̂
tbe temporary Subordinate Judge of Cuddalore, ia Appeal No. 20 
of 1913, preferred against tlie decree of T . ICrish.van Nayab, the 
District Munsif of Vriddhaclialam, in Original Suit No. 910 of 
1912.

Tlie properties in dispute in tKe suit oi'iginaily belonged to 
one 0. He sold clie propertias to oneP  and obtained from him 
an agreement to reconvey the properties to liim. P  sold the 
properties in 1893 to the father of the third doFendaiit who was 
pnt in possession on that date, and after hia death, the lands 
continued in tho possession of the third defendant. On the death 
of 0, the plaintiff, as one of the reversionary heirs of C, broiie-ht a 
suit in 1885 (Original Sait No. 371 of 1885) against (7’s widow

^ Second Appeal N'o. 70 of 1914,



TECAYorHAM and tliG parcliaserP fora  declaration tbattlie transaction withP 
EtiBi'IitoTA  ̂ niorfcgage and not an absolafce sale and obtained a

decree tliat he was entitled to redeem the properties as on a mort­
gage to P in case the widow of G should not do so in her lifetime. 
The widow died on the 6fch September 1900 without redoeaiing- the 
properties. On her death, the plaintiff and the third defendant 
were the heirs of her husband. Plaintiff institatod this suit for 
redemption on the 2nd September 1912, The third defendant 
pleaded inter alia that the suit was barred by limitation^ that as 
he and his father were in possession since 1893 under a sale 
from a mortgagee (P), they had perfected their title by prescrip- 
tioii against the plaintiff at the date of the suit and relied on 
article 134 oi the Limitation Act. The lower Appellate Oonrt 
decreed the claimjliolding that tho suit was not barred by liiniita- 
tion. The third defendant preferred a secjnd appeal. 'I'he Eigh 
Court called for a finding on the following issue :— “  Had the 
defendant’ s adoptive father any actual or consti'uccive notice of 
the decree obtained hy the plaintiff in Original Suit No. 371 of 
1885 against the widow or of the nature of the right of his vendor 
under the sale deed and the counter-agreement referred'to in the 
pleadings in this case ? The lower Appellate Court returned a 

fioding in the negative. On the receipt of the finding, the 
High Court delivered the following judgment.

G, Padmmahha Ayijangar for the appellant.
(7. V, Ananiahrulina Ayyar for the first respondent.
Others were not represented.
The following judgment of the Court was delivered by 

SMH.4G-IKI Seshagiei A yyai?; J.— The properties in suit belonged to one 
Cht'lla Fillai. He sold the properties to one Palaraalai and 

g obtained an agreement to reconvey the properties. After the
death of Chella Pillaij, the plaintiff as one of the reversioners sued 
hia widow and the purchaser Palatnalai in 1885 for a declaration 
that the property was only subjecb Co a mortgage and that the 
alleged sale did not pass an absolute interest to the purchaser. 
The decree in that suit was that the plaintiff was entitled to 
redeem the properties after the death of the widow in case she 
did not redeem the properties herself. After this decree, 
Paiamalai sold the properties in 1893 to the father of the third 
defendant and put him in possession. The widow died in 1900. 
On her death, the heirs of her husband were the plaintiff and
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tlie third defendaBt. Plaintiff instituted this suit for redemption, Tslayutham

The third defendant pleaded among otlier things that as he and scbbaroya.
his father were in possession since 1893 under a sale from a  ̂ -----

'• . . Se s h a g i e i

mortgagee they had perrected their title by prescription ap;ainst Ayyak ĵnd

the 2-ilaintiS at the date of the suit. Article 134 of the Limita- 
tion Act was relied on. The District Munsif dismissed the suit SisTfiiYAR,JJ. 
on the ground tliat the legal representative of the original mort­
gagee was not impleaded. Oa appeal^ the Subordinate Judge 
differed from the lower Court on this question and decreed the 
claim, holdiug that the suit was not barred by limitation. la  
Second Appeal, we called for a finding whether the father of the 
third defendant had knowledge of the decree obtained by the 
plaintitF in 1885. The finding is iu the negative.

We agree with the conclusion of the lower Appellate Court.
It is true that the possession taken by the father of the third 
defendant, could have been perfected under article 134, as the 
property was sold to him by a mortgagee. But before twelve 
years were ovez’, a new right accrued to the third defendant.
He became the heir to the property with the plaintiff in 19G0.
The plaintiff, is entitled to say that when succession opened to 
him  ̂ a co-parcener of his was in possession and that that posses­
sion was not adverse to him unless and until he was excluded 
notoriously. I f  the third defendant w^anted to rely upon his 
right as a purchaser from the mortgagee, he should have pufc 
that forward to the hnowledge of the plaintiff. There are not 
many authorities bearing on the question.

In Taruhai v. Venkata Bao^l), Batty, J., says : In  the
second^ when there has been no such ouster as to give notice of 
the adverse nature of the possession, it is incambent on the per» 
son alleging that the title set up against himia barred by twelve 
years’ adverse possession, to show, not only that his possession 
has lasted for twelve years, but that it has all the time been in 
open couflict with the title on which the plaintiiS relies. The 
result is, as above indicated, if there has been no ouster o r “  open 
and notorious act of taking possession,’  ̂ then the person relying 
on his possession to defeat title, must show thu,t it was of such a 
nature, and involved the exercise of rights so irrecomihhle with 
those claimalle hy the 'plaintiff, as to give the plaintiff occasion
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(1) (1908) I.L.E., 27 Bom., 43.



T elayutiiam d is p u te  th a t  p ossess ion  (o r , in  o t h e r  w o r d s ; t lia t  i t  w a s s u c l i  as

g ,̂ c a u s e  o f  a c t io n  o r  r ig h t  t o  su e  fo r  p o ssp ss io n ) through-
----- ‘ o'ut the tuelvd yp.ars next preceding the suit. ’̂ The l a n g u a g e  of

Avyaê ând 144 which speaks of possession becoming adverse sup-
KDiuaA- ports this view. Ecfercnce may also be made to Aaamah

BABTt.i\x&i5S.ScLvv.ihanY, Vanmna R-iu[\) and v, Oothumanganni[2),
The decision in ronnuswamy hjer y .  Perrnaye{S) is in favour o£ 
this position. There is no doubt that possession held b j  one of 
the co-owners will not be adverse to tbe others until they have 
notice of the liuatile claim. The difRcnlty in this case arises from 
the fact that possession was hostile when, it coimnenced. W e 
have not been referred to any authority which shows that such a 
possession continues to be hostile notwithstanding the accrual of 
a peaceful title before the completion of the adverse possession. 
Possession should be prim afade attributed to a lawful title ; we 
think the third defendant on the death of the widow must be 
deemed to have held the property on behalf of the plaintiff 
as well.

K.E.
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A P P E L L A T E  C B ' I L .

Before Mr. Justice Srinivasa Ayyangar.

1915, MURUGESA MUDALY and tw o o th e k s  (R esp o k d ew ts

K n d S  3 P£Ta-IOK£ES,

RAMASAMI CHETTT (P e t i i io n e u ) , R espoxdeitt.*

Civil Prccedure Code {Act F o /l9 (8 ), 0» JTJZIF, vr. 3 anii 8—Extension of time 
for f  lying mortgage amount onhj upon good cause-N'on-passi^ig of a fora- 
closure decree, ixot a good cavse fi,r eaiention—Civil Procedure Qude {Act V 
of 1903), sec. 116—No interference, even with an order gagged without 
jurisdiction, i f  justice does y‘Ot require.

ExtcnsioQ of time for payment of ttie mortg'ago amoTint due nncler a decree 
in suits instituted either by the mortgagor or the mortgagee can be given only 
vhere good cause is shown tberefor and a party is not entitled to it as a 
matter of right,'under Order XXXIV, rales 3 and8, of the Code of Civil 
Procedure.

' '(1) (1878) I.L.E,, 2 Mad., 223. (2) (1888) I.t.E., 11 Mad., 4.16.
 ̂ (8) (1914) 16M.L.T.,&80.

* Civil Eevision Petition No. 107fcS of lSyl4.


