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A P P E L L A T E  G I V I L - F U L L  B B N G H .

Before Sir John Wallis, K t., Chief Justice, Mr. Justice 
Kumaraswami Sastriyar and Mr. Justice Phillips.

THE SECRETARY OE STATE FOR IXDIA IN COUl^CIL jja rS a n d  
( R b p r e s e n t e d  b y  t h e  O o l l i c c t o b  o f  T a n j o r e ) ,  D e f e n d a n t , 1 9 1 6 .

A p p s l i a s t ,

Rj lTYANGtAR a n d  t w o  o t i i e e s  ( P l a i n t i f f s ) ,

R e s p o n d  s N T s .*

C r im in a l  P r o c e d u r e  G o i e  V  o f  1 B 9 8 ) ,  B<tr„ 8 3 — A .b sc o n d in g  p e r s o n ,  a  m e m b e r

o f  a n  u n d i v i d e d  M in d v , f a m i l y — V n d iv id e d  in t e r e s t  o f  h is ,  i n  th e  f a m i l y  

p r o p e r t y ,  o r  a n y  p o r t i o n  t h e r e o f  w h e th e r  l ia b le  to  a t ta c h m e n t  u n d e r  s e c t i o n  8 8 .

T h e  u n d iv id e d  in t e r e s t  o f  a n  f A s c o n d in g  p e r s o n  w h o  is a  m e m b e r  o f  a n  

u n d iv id e d  H i n d u  f a m i l y  in  t h e  fa m ily  p r o p e r t y  o r  a n y  p o r t i o n  t h e r e o f  c a n  b e  

a t t a c h e d  u n d e r  s e i ; t io n  8 8  o f  t h e  C r im in a l  P r o c e d u r e  C o d e  ( A c t  V  o f  1 8 9 S ) ,

M u -ssu m a t G o la l  X n o m v u r  v. T h e  C o l l e c t o r  o f  B e n a r e s  a n d  B a ja  Q o d it  N a r a in  

S in g  ( 1 8 4 7 )  4  2 4 6  a n d  J u g g a m o h u n  B u k sh e e  v .  B o y  M o t h o o r a n a ih

O h o w d r y  ( 1 8 6 7 )  11 M . I . A . ,  2 2 3 , f o l l o w e d .

jRe U m a y a n  ( 1 9 0 3 )  2  W e i r ’ s C r . R . ,  4 3 ,  a p p r o v e d .

B e  G h in n i y a n  ( 1 9 0 3 )  2  W e i r ’ s  O r , B . ,  4 3 ,  o v e r r u le d .

S e c o k d  A ppeal against tLe decree of J. S, G nanx N adar, the 
Subordiaate Judge of Negapatam, in Appeal No. 260 of 1911 
preferred against the decree of G. J. QuEAaai, the acting District 
Munsif of Tiruttiiraippuudij in Original Suit No. 47 of 1910.

The facts of the case necessary for this report appear from 
the Order of Reference to the Full Bench

The Government Pleader for the appellant (Crown).
8. T. Srinivasa Gopalachariyar and JSf. Srinivasaahariyar for 

the respondents.
l^his Second Appeal coming on for hearing befoi’e Sankaean  

N a i e  and S p e w o e b ,  JJ.j the following O r d e e  o f  E i f e r e n o e  t o  

T H E  F u l l  B e n c h  was delivered b y

Sakkaraw NaiRj J. :— On acconnt of fche imporfcanoe of the Sanicaban 
question and the conflicting decisions on the point in Be spencev^ 
JJmayan[l) and Be Ohinniyan{2) we refer to a Full Bench for 
decision the question :

* Second Appeal No. 203 of 1914 (F.B.),
(1) (1908) 3 Weir’s Or. R., 43. (2) (1903) 2 Weir’s Or. Ji., 43.



jSecbbtaey “  Can the undivided interest of an at scon ding person who
 ̂ member of an undivided Hindu family in tlie family 

property or anj porfcion thereof be a,ttaclied under section 88 of 
AvYANĜ a. the Code of Criminal Procedure ? ”

T . Narasimha A yym gar for the GovernmeM Pleader for the 
Crown.

The reference is in consequeiioe of two conflicting ralings« 
Re Ghinniijan{ 1) and Be Umaycm{2j, the case in the footnote 
on the same page. Section S8 of the Criminal Procedure 
Code corresponds to section 4 of Bengal Regulation X I of 1796. 
Under that section it was held that the undivided share of a 
member of a joint Hindu family could be attached or sold by the 
Government. See Mnssimat Golah Koonwur v. The Gollector of 
Benares and Baja Oodit Narain Sing[S) and Juggomolnm 
Biihshee v. Boy Mothooranath Gliowdry{A). By virt.ue of section 
88 and not by virtue of any rule of Hindu Law the G-overnmeuf; 
becomes tlie owner of the attached property. There is nothing 
to show that property means only property which is in the 
physical, possession of the accused.

Reference was also made to Qolam Jhed v, Toolseeram Bera(5), 
S. T. Srinivasa QopaUdiariijar (and N. Siinivamcliariyar) 

for the respondents—Property means property belonging to the 
accused. In this case the property does nofc belong to him.

[W a llis , C.J.—Why do you say property cannot mean 
inleieat in property ?]

The penal law must be strictly construed. Au unascertained 
share in property cannot be property within the meaning- of the 
section. In the case of a coparcener it cannot mean anything 
else than separate property exclusively belonging bo him.

[P hillips, J .—You contend that property must mean tan­
gible property.]

The provisions of Civil Procedure Code will not apply. The 
language of the Criminal Procedure Code is diiferent. There 
is no defiuite property. The Civil Procedure Code contains defi­
nite provisions for attachment. Sections 886 and 5H-, Criminal 
Procedure Code may be referi'ed to for the meaning of the word 
property.

(1) (].903) 2 Weir’s Or. 43. (2), (1903) 2 Weir’s. Cr. II,,
(8 )  (1 8 4 7 ) i  2 4 6  a i  p. 2 S 4 . ( 4 )  (1 8 6 7 )  11  2 2 3  at p. 2 3 7 ,

( 5 ) ( ] 8 8 3 ) I . L . R . , 9  0 a l o . ,8 6 1 .
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In High Court Proceedings No. 521 oflQth February, 1876(1) Secretary 
and The Queen-Empress v. Bita Nath Mitra{2), section 386̂  job̂ india 
Criminal Procedure Code; has been construed to apply only to  ̂ ®*
property 'belonging to tlie offender. 8chednle Y, form 6̂  Crimi- Ajya^gab.. 
nal Procedure Oode_, throws some light on, the construction of the 
word property. It is sole ownership that is contemplated.

The cases referred to by the other side have reference to 
Dayabhaga law.

This Second Appeal coming on for hearing the following 
Opinion of the Conrt was delivered by

Wallis, 0,J. We think the question must be answered iuWalms, O.J., 

the affirmative. - Mr, Narasimha Ayyangar ht̂ s called onr kumaea- 
atteiition to two decisions of the Privy Council under Bengal 
Eegnlation X I of 1796 which apparently were not brought to and 
the notice of the learned Judges who decided tlie cases mentioned ’ '
in the reference. Under Regulation XI of 1796̂  section 4̂  the 
Magistrate was to order the attachment of any land or other 
real property held by the absentee  ̂ and under section 6 on 
failure of the absentee to attend within six months after the 
attachment the lands were to be at the disposal of the Governor”
General in Council. It was held by the Privy Council in 
Mussumat Oolab Komuuur v. The Collector of Benares and Raja 
Oodit Narain Sing{3) under the Eegulation in a case from 
Benares governed by the Mitakshara law that the undivided 
interest of the defaulting member of the joint family passed to 
the alienee from Government and in Juggomohun Buhshee v.
Roy Mothooranath Chowdry{4) their Lordships again took the 
view that the share of the defaulting member of the joint family 
was liable to confiscation.

The proviaions of section 88 of the present Code of Criminal 
Procedure are wider than the Kegulation in so far as they 
include moveable as well as immoveable property; but as regards 
procedure, they deal with the matter in greater detail specify- 
ing thie manner in which each .description of property is to be 
attached. What has to be attached under the section in a case 
such aa this is the share of the defaulting member of the joi'nt
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(1) 2 ,Weir’s Cr. R., 442,
(2) (1898) I.L.E., 20 Calc., m .  (8) (1847) 4> 246

(4) (1867) XI 223 at p. 239.



Secrbtary, family^ wliicli is o f course subject to tlie riglits o f  the o tte r  
for^Ikpu memlaers of tlie faiisily and may bo realizod by  a receiver inn,  

suit for iDartitioii or otherwise. W e  are niiable to a»i'ee with the
EAKGAfiAMY ■" ' T  • i  .*̂ 7 ' ■ / 1 \ 1Ayyangar, ob servation s  of Sdbi;ahmais’ya Avyae, J., in .j.ie Chmmy;m{l) that 
Walws OJ., I'sceiver cannot be appointed ander the section to realize the 

share of fclie defanltine’ member, or that sncli an appointmentEdMARA- . 1
BWAMi would necessarily take fclie property out of the hands of the 

managing merabe(\ On the other hand we agree with Collins^ 
P h i l l i p s ,  J J .  q SHErHARD, J., in Re Ui)iaya')i{2] that there is nothing-

in the language of section 88 to restrict the meaning of the word 
property and that it. uinst incbide the rights and interests of 
persons who as members of an undivided family are jointly 
entitled to the property of the family.

C .M .N .
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A P P E L L A T E  C IV IL .

Before Mr, Justice Seshagiri Ayyar and Mr. Justice Napier. 

APPAyXA SHETTT ( T h i r d  D e f e i n d a i ^ t ) ,  A p p e l l a n t ,

A u g u s t
2  a n d  1 0 .  V,

l £ t H i T f s f - ' ’ ^ -^ H A M M A D  B E A R I  and two oth ers
1  (P la in tif f  and Dependants Hos. 1 and 2 ), R espon den ts.*

L a n M o rd , a n d  te n a n t— A g r i c u l i u r a l  l e a s e — D a y s  o f  g ra ce  f o r  p a y m e n t  o f  r e n t —  

F o r f e i tu r e  c la u s e  f o r  n o n ^ p a ijv ie n t  o f  r e n t  a f t e r  d a y s  o f  g r a c e  —  R e l i e f  

a g a im t  f o r f e i tu r e .

C o u r t s  in  I n d in  h a v e  j j o w e r  t o  rc,liove'a>g ’a iiis{; f o r f e i t u r o  f o r  n o u -p a y in e n fc  o f  

r a n t  e v e n  in  c a s e s  w h e r e  a  p e r io d  o f  gTace is  a l l o w e d  f o f  p a y r a e n b  b y  t h e  le a s e  

d e e d  5 a n d  tb ifi r u le  a p p l ie s  e q u a l ly  t o  a  lea fie  (a s  i a  t l i is  c a s e )  f o r  a g r io u l t a r a l  

p u r p o s e s .

W h e t h e r  r e l i e f  a g a ii is ii  f o r f e i t n r o  s h o u ld  in  a n y  p a r t f c u l a r  c a s e  b o  g iv e n  

d e p e n d s  o n . th e  fa c t a  o f  th&.t c a s e .

P e r  SESHAPriHi A y y a e , J .— Ifc is  o p e n  t o  O o ii i ’ ts  t o  l o o k  a t  l e g i s l a t l r o  p r o -  

v is i o n s  r e g a i 'd i i i g  th e  l i a b i l i t y  o f  o t h e r  le s s e e s  a n d  t e n a n t s  a s  e m b o d y in g  t h e  

p r in c ip le s  o f  j u s t i c e ,  e q u it y  a n d  g o o d  o o n s c ie i io e .

P e r  Napier, J . — W h e n  t l i e  s t a t u t e  s p o c i f i c a l l y  e x c lu d e s  o n e  t r a n s a c t i o n  o f  

t h e  s a a ie  c la s s  as th a t  i f h i c h  i s  b e in g  d e a l t  w i t h  f r o m  i t s  p u r v ie w ,  t h e  d o o t i 'in e  

c a n n o t  b e  a p p l ie d .  T h e  T r a n s f e r  o f  P r o p e r t y  A c t  c a n n o t  b e  l o o k e d  , t o  f o r  

g n id a n c e  in  t h e  m a t t e r  o f  a n  a g r i c u l t u r a l  l e a s e .

(1) (1903) 2 Weir’s Cr, It,, 43. (2). (1903) 2 Weir’s Or. E., 43
* Second Appeal No. 19S9 of 1913 .


