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APPELLATE CIVIL—FULL BENCH.

Before Sir John Wallis, Kt., Chief Justice, Mr. Justice
Kumaraswami Sastriyar and Mr. Justice Phillips.

THE SECRETARY OF STATE FOR INDIA IN COUNCIL 1915,

March 22 and

(Reereseyrep Y 1HE Connucror oF TANJoRE), DEFENDANT, ; 1916.3
APPLLLANT, BOmary o
V.
R. YYANGAR axp Two orumrs (Prainriers),

ResponpaNTs.*

Criminal Procedure Code (Aet V of 1898), ger. 88—d4Absconding person, a member
of an wndivided Hindw family—Undivided interest of his, in the family
property, or any poriion thereof whether liable to attachment under section 88,

The undivided interest of an shsconding person who is a member of an
undivided Hindu family in the family property or any portion thereof can ba
attached under section 38 of the Criminal Procedure Code (Act V of 1898%),

Mussumat Golab Knonwur v. The Collector of Benares and Raja Oodit Navain
Sing (1847) 4 BM.IA., 240 and Juggomohun Bukshee v, Roy Mothooranath
Chowdry (1867) 11 M.I.A, 223, followed.

Re Umayan (1903) 2 Weir's Cr, L., 43, approved.

Re Chinniyan (1903) 2 Weir's Or, R., 43, overruled,

Secoxp Arprarn against the decree of J. S. Gwan: Napar, the
Subordinate Judge of Negapatam, in Appeal No. 260 of 1911
preferred against the decree of G. J. Qurasmi, the acting District
Munsif of Tirnttaraippuudi, in Original Suit No. 47 of 1910,

The facts of the ease uecessary for this report appear from
the Order of Reference to the Full Bench

The Government Pleader for the appellaut (Crown).

8. T. Srimwasa Gopalachariyar and N. Srinivasechariyar for
the respondents. ‘

"This Second Appeal coming on for hearing before SaNkARAN
Natr and Seewcer, JJ., the following OrpEr or RerzrmNoE TO
tEE FouL Buncs was delivered by

Sangaran Narr, J.:—On account of the importance of the Sawkarax

. < - . . Nair aND

question and the conflicting decisions on the point in Re spzwems, 37,
Umayan(l) and Re Chinniyan(2) we refer to a Full Bench for
decision the question :

# Seeond Appeal No, 208 of 1814 (F.B.),
(1) (1008) 2 Weir’s Cr. R, 43. (2) (1903) 2 Weir's Or. R., 43,
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“(an the undivided interest of an absconding person who
is a memher of an undivided Hindu family in the family
property or auy portion thereof be attached under section 88 of
the Code of Criminal Procedure ?”

. Narasimha Ayyangar for the Government Pleader for the
Crown.

The reference is in consequence of two conflicting rulings,
Re Ohinniyan(1) and Re Umayan(2j, the case in the footnote
on the same page. Section 38 of the Criminal Procedure
Code corresponds to section 4 of Bengal Kegulation XT of 1796,
Under that section it was held that the undivided share of a
member of a joint Hindn family could be attached or sold by the
Government. See Mussumat Golab Koonwur v. The Uollector of
Benares and Raja Oodit Navain Sing(3) and Juggomohun
Bukshee v. Roy Mothooranath Chowdry(4). By virtue of section
85 and not by virtue of any rule of Hindn Law the Government
becomes the owner of the attached property. There is nothing
to show that property means only property which is in the
physical possession of the aceused.

Reference was also made to Golam Absd v. Toolseeram Bera(5).

8. T, Srinivasa Gopalachariyar (and N. Srinivasachariyar)
for the respondents—Property means property belonging to the
accused. In this case the property does not belong to him.

[Watnts, O.J—Why do you say properly cannot mean
interest in property ?]

The penal law must be strictly construed. Au unaseertained
share in property eannot be property within the meaning of the
section. In the case of a coparcener it cannot mean anything
else than separate property exclusively belonging bo him.

(Puinuirs, J.-—You contend that property must mean tan-
gible property.] _

The provisions of Civil Procedure Code will not apply. The
language of the Criminal Procedure Code is different. There
is no definite property. The Civil Procedure Code contains defi-
nite provisions for attachment. Sections 886 and 514, Criminal
Procedare Code may be referred to for the meaning of the word

property.-

(1) (3908 2 Weir’s Cr. R., 43. (2) (1003) 2 Weir's. Gr. 1., 43,
(3) (1847) 4 M.LA,, 246 ab p. 254 (4) (1867) 11 M.LA., 223 at p. 237,
(8) (1883) LL.R., 9 Calc., 861,
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In High Court Proceedings No. 521 of 16th February, 1876(1) Scamranv
and The Queen-Empress v. Sits Nath Miira(2), section 386, ;sf;;‘l'fi
Crimival Procedure Code, has been construed to apply ouly to RANG Ay
property belonging to the offender, Schedule V, form 8, Crimi- Avvancaz.
nal Procedure Cods, throws some light on the construction of the
word property, It is “ sole ownership ” that is contemplated.

The cases referred to by the other side have reference to
Dayabhaga law.

This Second Appeal coming on for hearing the following
Opinion of the Comrt was delivered by ‘

Warts, 0.J.—We think the question must be answersd in Warcs, 0.,
the affirmative. . Mr. Narasimha Ayyvangar has called our Ké::fm_
attention to two decisions of the Privy Council under Bengal 3%

SASTRIVAR
Regulation XTI of 1796 which apparently were not broughtto  awp

the notice of the learned Judges who decided the cases mentioned Prtwsaes, I,
in the reference. TInder Regulation XI of 1796, section 4, the
Magistrate was to order the attachmont of any land or other
rveal property held by the absentee, and under section 6 on
failure of the ahsentee to attend within six months after the
attachment the lands were to be at the disposal of the Governor-
General in Counecil. It was held by the Privy Council in
Mussumat . Golab Koomwur v. The Collector of Benares and Raja
Oodit Narain Sing(3) under the Regulation in a case from
Benares governed by the Mitakshara law that the wndivided
interest of the defaulting member of the joint family passed to
the alienee from Goverument and in Juggomohun Bukshee v.
Roy Mothooranath Chowdry{4) their Lordships again took the
view that the share of the defaulting member of the joint family
was liable to confiscation.

The provisions of section 88 of the present Code of Criminal
Procedure are wider than the Regulation in so far as they
include moveable as well as immoveable property; but as regards
procedure, they deal with the matier in greater detail specify-
ing -the manner in which each deseription of property is to be
attached. What has to be attached under the section in a case
such as this is the share of the defaulting member of the joint

(1) 2 Weir's Cr. R., 442,
(2) (1898) LL.R., 20 Cale,, 478, (3) (1847) & M.I.A., 246
(4) (1867) 11 M.LA., 223 at p. 239,
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Seererany family, which is of course subject to the rights of the other
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members of the fawily and may bo realizad by a receiver ina
suib for partition or otherwise. We are unable to agree with the
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share of the defaulting member, or that such an appointment
wonld necessarily take the property out of the hands of the
managing member. On the othier hand we agree with Couins,

Pamues, JJ. 8 7 and SureEary, J., in Re Umayan(2) that there is nothing
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in the language of section 88 to restrict the meaning of the word
property and that it must inclnde the rights and interests of
persons who as mewmbers of an undivided family are jointly
entitled to the property of the family.

CJILN.

APPELLATE CIVIL.

Before Mr. Justice Seshagiri Ayyar and Mr. Justice Napier.
APPAYYA SHETTY (TmHiRp DurenNpant), APPELLANT,
v

B.P. M. MAHAMMAD BEARI AxD 1W0 OTHERS
(Prarsriry Anp DerENDANTs Nos. 1 avp 2), Ruspoxpunts. *

Landlord and tenani—Agricultural lease—Days of grace for payment of rent—
Fonfeiture clouse for monepayment of rent after days of grace — Relief
agatnst forfeiiure,

Courts in India havs power to reliove against forfeiture for non-payment of
ront even in cases whera a period of grace is allowed for payment by the lease
deed ; and this rule applies equally to a lease (as in this case) for agricaliural
purposes,

Whether relief againet forfeiture should in any particular case be given
depends on.the facts of thut onge.

Per SusuaciBI Avvar, J.~Ib is open to Conrts to Jook at legislative prow
visions regarding the lability of other lessces and tenants ag embodying the
principles of justice, equity and good conscience, :

Per Naptkk, J.—When the statutc specifically excludes one transaction of
the snme class ag that which is being dealt with {rom its purview, the dootrine
cannob be applied. The Transfer of Proporty Act cannob be looked to for
guidance in the matter of an agricultural losse,

(1) (1903) 2 Weir's Cr, I, 43. (2).(1908) 2 Weir's Cr. R, 43
' * Second Appeal No. 1989 of 1913,



