
and sections 146 and 147.) We are therefora inclined to hold that Jagapati-
seotioii 69 does not applj to a suit for contribution at all. The
result is the appeal is dismissed with costs. Sadrhsanna-

JIA A r a h .
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W a l l i s ,  O . J . — I , agree. W A t t i s ,  c J .
K.lt.

A P P E L L A T E  C I V I L .

Before, Mr. J'mtice Spencer and Mr. Justice Seshagiri Ayyar.

PARVATHI AMMAL ( A p p e l l a n t  i n  S E C O N i) A j ’P E A l

No. 1127 A ’ND R e s p o n d e n t  i n  S e c o n d  A t’ P i u l  A n gu at

No. 114.7 or 1914), D e f e n d a n t ,
IB  a n d  2 0 .

I j r f .  U-

GOVINDASAMI PILLAI ( R e s p o n d e n t  i s  S e c o n d  A p p e a l  

No. 1127 AND A p p e l l a n t  i n  yBOON D A p p e a l  

No. 1147 OP 1914), Plaintiff.'^'

M im '.u iion  s a le  sa t a s id e  fo r  i r T e g u la r i t ie s  o f  decr>ie‘ h o ld e r —  H igh i o f  jm r c h a s e r  tu 

r e tu r n  o f  p o u n d a g e  fe e s  a n d  to  i n t e r e s t  on  p u rch a sr . m onei/— R ig h t  o f  i u i t —  

C i v i l  P r o c e d u r e  Q o d e {A c t  V  o f  1 9 0 8 ) ,  0 .  X X I ,  r .  9 3 , n o  b a r  b y .

A  C u a rt-tra lo  w a s  Bet. u s id e  o n  a ooou n fc o f  i r r e g u la r i t ie s  in  Itw c o n d u c t ,  p e r p e *  

t r a t e d  b y  t.iio d a c r e e - l io ld o iv  T h e  p c t r o h a s o r  t h e r e u p o n  tUnd a  s u i t  f o r  a  y e t n r n  

o f  t h e  p o m id a g e  f e e s  n o t  r e t u r u e d  t o  h i m  a n d  in tC T est on. th e  p n r c h a a e  m o n e y  

p a id  b y  h im .

B e ll i  ( o v e r r u l i n g  t h e  o b jo o t i o i i  t h a t  r e m e d y  f o r  t h e  r e t u r n  o f  t l ie  p o u n d a g e  

feuB  la y  o n ly  in  e x e c u t i o n ) ,  t h a t  a  B u it w a s  m a in t a in a h lc  f o r  t l io  r e c o v e r y  

o f  t h e  s a m e .

P o w e l l  V , P o w e l l  (1 8 7 5 )  19 B q ,,  4 2 3 ) f o l l o w e d .

T h o  p o u n d a g e  f e e  i s  r e a l l y  p a r t  o f  t h e  p u r c h a s e  m o n e y  p a id .

H e ld  a ls o ,  t h a t  t h e  p u r c h a s e r  w a s  e n t i t l e d  to  in te re ia t  o n  th a  p u r c h a s e  m o n e y  

p a id  b y  h im .

R a g h v ib ir  D a y a l  r ,  T h e B a n h o f  U p p e r  I n i i a ,  T M .  ( 1 8 8 3 )  I .L .B ..,  5 A l l . ,  3 6 4 , 

f o l l o w e d .

Second A ppeals against the decree of 6, Kodandabamanjulu 
N atubU; the Subordinate Judge of Tanjore, in Appeals Nos, 690 
and 718 of 1912, respeotiveljj preferred against the decree o£ 
P. C. TiiiUVENKATA Achariyak, the District Mansif o£ Tanjorej 
in Original Buit No. 271 of 1911.

Seoond Appeals Nob. U27 and 1.147 of i9l4s.



Partathi The facts of the case appear from the judgment.
A mmai.

(}07INDABAMI Appeal No. 1127 of 1914.
K . S. Qanapati Ayyar for tlie appellant.
G. S. Ramachandrn Ayyar for the respondent
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Second Appeal No, 1174 o /l9 l4 .
(9. 8. Ramachandra A^yar for the appellant.
K, 8. Ganapati Ayyar for the respondent.

Spencer and The following judgoienfc of the Ooarb was delivered by 
A t t a r ! ™ .  S e s h a g i k i  A y y a e , .  J.-—-The facts of the cage are not in dispute.

The defendant obtained a decree agaiust certain persons. 
Immoveable properties were sold under that decree and the 
plaiatiff became the purchaser. At the instance of the jndg- 
ment-debtors the sale was set aside on the ground of irregulari
ties in the conduct of the sale. PlaiatiCf, the puLrobaser̂ , sued, to 
recover the amount of the poundage fees deducted from tho 
purchase money paid by him, and also interest. The claim for 
vakils’ fees, etc., has not been pressed before us. The District 
Mnnsif held that plainti-ffi was entitled to interest at 6 per cent, 
and that a separate suit would not lie to recover poundage. Both 
the parties appealed. The Subordinate Jiidge hold that the 
claim for poundage ■was snstaiuable, bnt that interest shonld not 
have been decreed. Second Appeal N’o. 1127 of 1914 is by the 
defendant against the decree for poundage. Second Appeal 
No. 1147 of 1914 is by the plaintiff for the interest disallowed. 

Before dealing with the question of law argued before us, we 
may state that we see uo reason to differ from the conclusion of 
the Oourts below that defendant ia responsible for the irregulari
ties in the conduct of the execution sale. In the order passed 
on the application of the judgment-debtor, the Subordinate 
Judge held that the decree-bolder was responsible for the mate
rial irregularity in the publishing or conducting the sale/'’ (See 
paragraph 9 of the District Munsif’s judgment.) The District 
Munsif in the present suit came to the same conclusion j appa
rently the liability of the defendant was not dispated in appeal. 
It is true tho Court in ordering the sale of the property should 
have directed the amin to sell the property in different lots, but 
that would not absolve the defendant from his liability* The 
responsibility of tlie officer levying exeoatiQn iu the mufftasal is



not like that of the Sheriff in England. It is the duty of the P a u ta tt ii

decree-liolder to put the Ooart in possession of the necessary 4. '
inform‘dtion and to attend to the various requirements .of tlie law
in publipliing- and conductiny- the sale. The Court cannot be pro- -----

S p e n g r e  and
ceeded against for the iri-eg'nlarity in esecutiion, if ib acted to the S e h i u g i r i  

best of its information and mthout malice. The party who puts 
the Court in motion is liable to tlie purchaser who has been 
aggrieved. Even in Sheriff’s sales, the purchaser is entitled to 
proceed against the decree-holder. In Dor ah Ally Khan r. Ahdool 
Azeez(l) in whiok the Judicial Committee had to pronounce upon 
the liability of the Sheriff who esecuted a decree of the Origina,]
Side of the Oalcotta High Courts it was pointed out, that the 
SberiiJ may render himself liable if he seized the property situ
ated beyond hia territorial jurisdiction or if he exceeded the 
powers expressly conferred on him by the statute. Their Lord
ships have also laid down that where the Slieri.ff acts under the 
advice and guidance of the execution creditor, the latter will be 
responsible to the purchaser. The present is an a fortiori case.

The main question argued related to the maintainability of the 
suit. Mr. Ganapati Ayyar contented that the plaintiff should 
have sought redress in execution and that a separate suit did 
not lie. Section 315 of Act XIY  of 1882 provided for two classes 
of cases: ( 1) where the sale has been set aside as provided foi in 
fehe Code and (2) where it was found that the judgment-debtor 
had no saleable interest in the property sold. The present Code 
contains no provision regarding the right of the purchaser to 
obtain a refund of his purchase money without applying to set 
aside the sale when it is subsequently found that the judgment- 
debtor had no saleable interest m  the property. It may be as 
suggested by Mr. Ramaohandra Ayyar for the respondent that 
unless the purchaser seeks the aid of the Court to set aside the sale, 
he has no remedy against the decree-holder. It was laid down 
by the Judicial Committee in Dorab A lly  Khan v. Ahdool Azee0(J ) 
that there was no warranty of title' in Court-sales: see also 
Sundani Gopahn v. Venkata Varadaiyangar{2). The right of 
action to obtain a refund consequent on the want of saleable inter
est in the judgment-debtor is not a right inhering in a purchaser, 
but is the creature of a- statute, and the right thus conferred
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P a r v a t m  can only be exercised within tlie limitations pvescribod. Coiise- 
quently witlxout g'etting tlie sale set aside througli Court, 

G -o v in u a s a j i i  tlie purchaser has no right of action. The general principle of 
Pii^i. empto?' wonld aU'ect the purchaser unless he chooses to.

S fe n c e s  an d  remedy g*iven to him hy the statute. But the right
S eshagiei ^  ®
Ayyae, JJ. to recover from a party whose fraud or carelessness has Jed to 

the invalidity of the sale stands on a different footing. In such 
cases hy neglecting the duty cast on hinij, he renders himself 
liable to compensate the injured party for the loss the latter has 
sustained. This right is not created for the first time by the 
statute. The Code only recognixed what has existed all along. 
As stated by Sir J ames Bacon (Vice-Chancellor) in Fowell v. 
PoweUiX) the purchaser is entitled under these circumstances to 
be discharged from his contract by reason of the invalidity uf the 
proceedings which led up to the sale aud is entitled to be placed 
in status quo ante. The same proposition is stated in 24 Gyolo- 
peedia of Law and Procedure, 70, thus ; ‘ Ît is generally held that 
when the prooeedings are invalid, so that the purchaser loses 
the land, title to which he would have had but for the defects 
in the proceedings, he is entitled to recover back the purohase- 
money paid by lum, and to be reimbursed for money expended 
by him for taxes and on repairs and improvements that have 
increased the value of the land.’  ̂ The decision in MoJiideen 
Ibrahim v. Mahomed Meera Levai{2) on which the appellant relied 
strongly, does not touch the present question. Mr, Justice 
N apiee held in that ease that where the purchaser was deprived 
of his possession by reason of a decision in a subsequent suit ho 
is not entitled to sue for the return of the purchase-money. The 
omission from the Code of 1908 of the clause rehi.ting' to the 
want of ‘̂'saleable interest ”  in the jndgment-debtor is relied on 
strongly by the learned Judge. In the present ease the sale has 
not become abortive owing to the want of saleable interest in 
the jadgment-debtor, Mr. Ganapati Ayyar contended that the 
words of section 315 of Act XIV of 1882 that the purcliasor 
shall he entitled to receive bade his purchase money muy confer 
a right of suit as held in numerous cases, but that the words 
"  shall be entitled to an order for repayment in rule 03 iiidicatew 
a deliberate policy to restrict the remedy to execution in all cases

806 THE INDIAN LAW REPORTS [VOL. xxxrx

(X) (1875)'19 Eq., 422. (3) (1912) 23 487.



of sales being set aside. AVe are unable to see the distrnction. Pauvatbi 
There are no words in the present Code as in the Code of 1882,, 
ennbling the purchaser to realize his money by way of execution. ftfĴ viNDAsAMr
Further he is no party to the suit or the decree. Unless, there- ___ ‘
fore, his right of action is taken away by express words, to  i? 
entitled to pursue his oxdinary remedy by filing a suit. Ayyae, ,tJ.

Another contention of the appellant was that as poundage is 
taken by the Gonrt  ̂the d^cree-holder is not bound to pay it to 
the purchaser. This argument proceeds on a misconception of 
the nature of the poundage fees. As was pointed oui by 
Mr. Eamachandra Ayyar in his able argument  ̂what the purchaser 
claims is really a portion of the pnrchase-money. It is from the 
payment made by him the Court makes a deduction for poundage 
auid pays the balance to the decree-hoJder. Poundage is the 
fee which is levied in England by the Sheriff as remuneration 
for his service. In this country, as the officers of the Court con
ducting the sales are paid a fixed salary, a certain percentage of 
the purcbase-money is taken for purchasing stamps. In efieot 
the fee is a charge paid by the decree-holder for the services he 
obtains from the Court. In England as well as in this country, 
this fee is taken out of the sale-proceeds. See paragraph 71 
in 14 Efalsbtiry ŝ Laws of England and rule 154 of the Civil 
Bales of Practice There is therefore no warraot for the sugges
tion that in claiming the money retained as poundage fees, the 
purchaser does not ask for the return of the pnrchase-money,
N"or do we see any reason to assent to the argument that the 
claim for the recovery of such fees should be disposed of in 
execution. The omission of the word poundage/-’ in rule 157, 
clause (2), was much relied on. This omission cannot alfeot the 
substantive right of suit which the purchaser has. It was held 
in liawstorm v. Wilhmson{l) that the Sheriff has a right of action 
to recover pouttdage fees where the sale proves abortive. See 
also Tyson v. Paske{2>). The auction-purchaser whose money has 
been paid by way of poundage to the Sheriff will stand in his 
shoes to recover it against the execution creditor. The fact 
that it is retained by r.he Court can make no difference in principle,
We have therefore come to the conclusion that the Subordinate
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P a rv a th i Judge was right in holding that the suit is  not obnoxious to the
Ajimal execution provisions oF the Code of Civil Procedure. We

aoviNDAs&Mi aismiss Second Appeal No. 1127 of 1914 with costs.
l̂ lXiXiAl
—  ’ We arê  however, unable to agree with the lower Appellate 

Court that the purchaser has lost his right to interest by any 
A y t a k , J J .  laches on his part. lie is under no duty to see that the property

is put up for sale in separate lots. He is not affected by any
anterior mismanagemeut in the conduct of the sale. He has to 
take the property as advertised and sold. As he paid fche money 
required by law, there i3 no reason for depriving him of the 
interest on his money. See liaghuhir Dayal v. The Bank of 
Upper India, Limitedll). The rate of interest awarded by the 
Munsif is correct. We must reverĉ e the decree in Second 
Appeal No. 1147 of 1914 with costs in this and in thî  lower 
Appellate Court, and give a decree for Ra. 306 with interest at
6 per cent from the date that the plaiutif! deposited the money 
into Court.

N.R,
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iP P E L L A T E  C IV IL .

Before Mo\ Justice Ay ling and Mr. Justice Tyahji. 

1 9 1 5 .  M, RAMACHANDRA RAO ( P l a i i V t i f f ) ,  A p p E L r .A N T ,
S e p t e m b e r  2 0 ,

THE SECRETARY OP STATE FOR INDIA COUNCIL
EGPEESEN TED  B Y  TH E O o LIjEOTOK OF G O D A V A R I

( D k f e n d a n t ) ,  R e s p o n d fi)NT.*

M a d ra s  V i lla g e  O o u rts  A c t  ( T o /  1 8 8 9 ) ,  sec- 2 i— O rd e r  o f  D e p u ty  Q o l l e c t o r  A e h a r -  

r in g  o n e  fr o m  a japearing  aa v a k il  f o r  p a r t i e s  i n  v i l la g e  c o u r t s ,  u l t r a  vires— 
S p e c if ic  R e l i e f  A c t  ( I  o f  1 8 7 7 ), sec . 4 2 — S^^it f o r  d ec lch ra tio7i  n /  i n v a l id i tu  o f  

orde-r, m ain ia in cL b ilitu  o f .

TJiader s e c t io n  2 4  o f  t h e  M a d r a s  V i l l a g e  C o u r t s  A c t  ( I  o f  1 8 8 9 ) ,  a n y  ^person  

h o ld in g  a  v a k a la t n a m a  f i ’o m  a  p a r b j ' m a y  a p p e a r  a n d  p ]e a d  in  a  v i l la g e  O o u rb , 

a t id  t h e r e  is  n o  p r o T ia io o  in  t h e  A c t  f o r  d e b a r r in g ' a n y  o n e  f r o m  t h is  p r iv i le fr e .  

T h e  p o w e r  o f  r e m o v in g ,  siiB p en d in j^  a n d  d ism is '^ in g  v i l la g e  m u n a ifs  c o n f e r r e d  o n

(1) (1883) I.L.R., 5 AIL, 364,
Sacond Appeal No. 1635 of 19J4,


