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Ayyar v Gopala, Ayyar(1), that a plaintiff can sue to recover the
right property notwithstanding misdescription in his document
of title. Reliance was placed in these two cases on the proviso
to section 92. Nono of these cases have been considered by the
Subordinate Judge. 1t istrue that section 94 has no application
as pointed out by him, but the combined effect of section 92, clause
(a), pud of section ¢l of the Specific Relief Act leaves no room
for donbt that the defendant can resist the suib on the ground
thab what was sold to him was different from what the document
described.

Mr. Narasimha Ayyangar contends that on the facts he will
be able to show that there wus no mistake. We must reverse
the decree of the Subordivate Judge and remand the appeal for

disposal on the merits. Costs to abide the result.
N.R.

APPELLATE CIVIL.

Before Sir John Wallts, Ki., Chief Justice, and Mr. Justice
Srinivasa Ayyangar.

SREE RAJAH V. V. 8, JAGAPATIRAJU BAHADUR GARU
{p1ep) AND ANODTHER (PLAINTIFFS), APPBLLANTS,
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(Tndian) Contract Aet (IX of 1872), e8. 69 und 70— Sust for contribution—Co-owners
~Purchasers of different porvions of zamindari—Attachment for arrears of
revenye— Payment by o purchaser of ‘the whole amount of arrears -Suit by
him for the entive amount against the samindar and the other purchaser—
FPersonul lighility of registeved holder only-—Liability of share of the ofher
purchaser— Zuminder liable, only for proportivnate shere~Sule-procesds of
grmmindare, lability of—Property partly in dgency Tracis—Defendant-
purchaser, resident therein~ Jurisliction of Subordinate Courl.’

The plaintiff was & purchager, in an nuction sale lield in execution of adecree,

of some villages in a zamindari of which the firss defendant was the ragisterad
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holder, "l‘hO gixth defendant was a similar purchaser of some eother villages
therein within the jurisdiction of the Agency Couwrg, For defanlt in pay-
ment of ruvemne aceruing due swbsequent to the pluintifl’s purchase, oue
of the villages purchased by him wus ustached by the Government; the
plainiiff paid the full awouns dne on the entive zamindari to save his village from
reverme sale. The plaintiff bronghtthe guit in the Subordinate Judge’s Court
against the first defondaus, defendamts Nos. 2 to 5 (who were his undivided
brother, sons and nephew, respectively) and the sizth defendant, to recover the
full amonnt paid by him from all the defendants personally and from the sale-
proceeds of the rest of the zamindari kept in dsposit in the Governwent treasnry.
The defendaunts pleaded mnon-liakility inlaw for the full amount, while the sixth
defendant vaised the further ples thab the Subordinate Judge's Court had no
jurisdiction to entertain the suit as against him,
Held :

(a) that the only person who ie persomally bound to pay the revenne
to the Government is the registered holder ;

(b) that o co-owner who pays to the Government the whole reveune dus
on an estate is ot entitled to a personal decree wgainst the other eo-owncers
who, not being registered holders, are not under a personal ohligation to pay
the revenue, though it may be a charge on the landg in their holding ;

(¢) that section 70 of the Indiun Contract Act does not apply o snch a
cnse ;

(4} that the Subordinato Judge’s Court had no jurisdiction $o entertain the
snit as egainst fhe sixth defendant to enforce the charge on the villages pur-
chaged by him, as the lands did not lie within its jurisdiction ;

(¢) that section 69 of the Indian Contract Act does not apply to a suit
for contribution, as “the persom interested in the payment of money ” wust bo
2 person who is not himself bound to pay the whole or any portion of the
amonut ; ’

(f) that the plaintiff was entitled to sac the first defendant only for
contribution and to recover from him and from the sale-proceeds in duposit
only the shave of revenue payable on account of the property in the hands of the
firsk defendant.

Subramania Chetti v. Mahalingasami Sivam (1810) LL.R. 33 Mad., 41,
Paruykyi v. Pakram Hegi (1912 16 1.C., 202, Nurasn Pai v. Appu (1815) 28
1.C., 456 and Futteh Ali v, Gunganath Roy(18%2) LL.R., 8 Oale., 113, followed,

Raja of Vissanagaram v. Raja Setrucherla Somasgkhararaz (1903) IL.R.,
26 Mad., 798, Qistingnished. '

Gejepothi Kistna Chendra Deo v. Swinivasa Oharlu (1914) 25 M.L.J., 438,
Raja of Pittapuram v. Secretary of State (1¥14) 16 M.LT., 375, Yopambal
Boyee dmmant dmmal v. Nuina Pillai Murkayer (1910) LLR., 33 Mad., 15,
Mohgalathammal v. Narayanaswami Atgar (1907) 17 M.L.J., 250, Munindra
Chandra Nandy v, Jamahir Kwmari (1305) LL.R., 32 Calo, 643 und Moule v.
Gorrett (1872) 7 Ex,, 101 at p. 104, referred to.

APPEAL against the decree of D. RacHAVENDRA Ruo, the
Temporary Subordinate Judge of Vizagapstam, in Original Suit
No. 46 of 1908,
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The first defendant was the zamindar of Pachipenba. In  Jicsram
execution of a decree obtained by B aguinst the first defend- R;w
ant, the plaintiff purchasel in auction four villages in the S;’;‘j&‘:}:“'
zamindari on the 8ih January 1906, and the sixth defendant
purchased in auction 69 other villages in the Agency tracts
within the jurisdiction of the Ageney Court on the 26th March
1908, and the remaining portion of the zamindari was also
gold and the sale-proceeds were deposited in the Talak treasury.
The plaintiff alleged in the plaint that ‘the first defendant,
and defendants Nos. 2 to & who were the undivided brother,
sons and nephew, respectively, of the first defendant, failed
to pay the peshkash or revenue due on the Pachipenta estate
from April 1907 to the end of November 1808 ; that, for the
recovery of the awmount that was due, the Deputy Tabsildar
of Salur attached a village purchased by the first defendant,
and that, o saye the property from revenue sale, he paid the fall
amount of the revenue. The plaintiff brought this suit in the
Subordinate Judge’s Court of Vizagapatam to recover the whole
amount so paid by him from all the defendants pecsonally and (rora
the sale-proceeds of the rest of the zamindari (which had also
been sold), which were in deposit in the Taluk treasury to
the credit of the first defendant. L'he defendants Nos, 1 to
5 plended that they were not liable to pay the entire amount
as the plaintiff and the sixth defendant were bouud to pay a
portion each, and that the suitas brought was not mainbainable.
The sixth defendant, who was subsequently added, pleaded
inter alia that the Subordinate Judge’s Court had no jurisdiction
to entertain the suit against him as she portion of the zamindaxi
purchased by him was in the Agency tracts and hoe ulso resided
therein, and, on the merits, that he was not liable to pay any
amousnt as 1o arrears were due on the portion purchased by him
prior to his purchase and even if they were due he would not be
liable in law to pay any amount to the plaintiff. The Sub-
ordinate Judge dismissed the suit as against the sixth defendant
on the ground of want of jurisdiction but passed a deoree for the
plaintiff as against the first to fifth defendants and the sule-
proceeds of the zamjudari in deposit in the Taluk treasary for
an amount which represented the share of vevenue payable by the
defendants Nos, 1 to 5 in respect of the lands left with them after
deducting the portions purchased by the plaintiff und the sixth
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defendant. - The plaintiff preferred an appeal against the decree
and claimed to reccver the whole amount of revenue paid by him
from all the defendants personally and as a charge on the
amount in deposit in the Taluk treasury.

The Honourable Mr. B. Nurasimhesware Sorma for the
appeliants.

V. Ramesam for the respondents Nos. 1 to 5.

S. Sringvasa dyyangar for the sixth respondent.

Surstvasa Avyanear, J.—Two points are raised in this appeal,
first as to ithe Hability of fthe sixth defendant, second as to the
amount recoverable from the fivst defendant, the registered
holder.

So far as the sixth defendant is concerned it is clear that the
plaintiff cannot recover anything personally from him as he was
under no personal oblization to pay the proportionate revenue to
the Government. It is now seitled that the only person who is
personally bound to pay the revenue to Government is the
registered holder, who ig called the defaulter in the Revenue
Recovery Act, and that co-owners or co-gharers who are not also
registered holders are not under any such obligation, though the
Government revenne may be a charge on the lands in their
holding—Subramansa Chetti v. Mahalingasami Sivan(l). Pay-
mant of the revenne by the plaintiff could not give him a larger
or higher right than what the Government had. 8ee Ghose on
Mortgages, page 871, and Freeman on Co-tenancy, pages 254 and
849, On this principle this Court has held in Poruykyi v. Pakra
Hage(2) and Navain Pai v. dppu(3), that a person who pays the
whole revenue to the Government under cireumstances similar to
the present case is not entitled to a personal decree against the
co-owners or co-sharers who were not under a personal obliga-
tion to pay to the Government. The observations of Buasuyam
Avyaxaar ., in Roju of Vizianagram v, Raja Setrucherlu Soma-
sekhararaz(4) were based on the assumption that all the co-owners
or co-sharvers were liable perscnally to pay to the Governnent.
Nor do we shink that section 70 of the Contract Act has any
application to the present case. Gajapathi Kistno Chendra Deo
v. Srintvasa Chartu(5), on which Mr. Sarma relied has not heen

(1) (1510) LL.R, 88 Mad,, 41.  (2) (1912) 15 L0, 262.

(3) (1915) 28 1.0., 456 (4) (1508) LL.R., 26 Mad., 798 at p, B1S,
(5) (1914) 25 M.LJ., 438,
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followed in Rajo of Pittapuram v. Secretary of State(l) in Tasazam
- DAL
which all the previous cases were reviewed by Seexcer, J., o

and this case was followed in Narain Pai v. Appu(2) by Sapasiva S";?“’:}‘:’zgf‘
Avyar, J., who was himself a party to the decision in Gajapaths  —
Kistna Chendra Deo v. Srinivasa Charlu(8). Yogambal Boyee Ai‘?ﬂﬂ;}i",,,
Adwmmant Admmal v. Natna Pillai Morkayar(4) is also to the

same effect. If the sixth defendant had been personally liable to

pay, the Subordinate Judge’s Court of Vizagupatam would have
jurisdiction to pass a money decree, though the sixth defendant

was residing in the Agency tracts, as the cause of action arose at

least in part within the jurisdiction of the Vizagapatam Snbordi-

nate Judge’s Court ; but that Court has ne jurisdiction to enforce

a charge over the portion of the estate purchased by the sixth

defendant as it is sitnated in the Agency traets, and the plaintiff

must be left to enforce his charge in the Agency Courts. We

therefore contirm the decree of the lower Court as regards the

sixth defendant.

The next question which alone admits of any doubt is the
amount, which the plaintiff is entitled to recover from the first
defendant, the registerad holder. The plaintiff, the first defend-
ant and the sixsh defendant are each in possession of portions of
the estate. The Government revenue paid by the plaintiff
accrued due affer the purchase by the plaintilf and ‘the sixth
defendant of portions of the property in execution of a mortgage
decree. If it was a case of a private sale under section 56 of the
Transfer of Property Act, the plaintiff and the sixth defendant
would eaclh be bound to pay bhe proportivnate share of the
Government revenue due on the lands in their possession ; the
fact that the purchase was made in a Court-sale does not make
any difference. The posiion therefore is this: There was a
charge on the whole estate in favour of the Governmens, and
the registered holder, the lirst defendant, was also personally
liable to pay the amount of the charge to the Governinent. (We
are assuming that the statutory liability of the registered holder
is a personal liability.) The case is analogous to that of a
mortgagor who had covenanfed to pay the mortgage money
and who afterwards gells portions of the mortgaged property to

(1) (1914) 16 M,L.T., 375. (2) (1918) 28 1.0., 456,
(3) (1014) 25 M.L.J., 433, (4) (1910) LL.R., 88 Mad,, 15,
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several persons subject to the morbgage. As between the
mortgagar aud his vendees, the mortgagor would be liable in
proportion to the value of the property in his bauds, while his
vendees would be liable in proportion to the value of the property
in their hands, 'Lhis of course would not affect the right of
the mortgagee to enforce the personal covenant against the
mortgagor or the charge against any portion of the mortgaged
property. Ifin such a case the whole amount is collected from
the mortgagor on his persomal lability or by the sale of the
property in the hands of any one of the owners, the person who
so paid the money or out of whose property the mortgage amount
was realized would be entitled to contribution from the property
of the other owners under section 82 of the Transfer of Property
Act. The mortgaged property is considered the primary fund
for payment of the mortcage debt: Jones on Mortgages,
sections 786 and 740; also see Palmer v. Hendrie(1). If
thevefore the present plaintiff had asked for contribution ont
of the prperties, he could nob have recovered more than the
amounb payable by the first defendant, in proportion to the value
of the property in his hands. Tor example if the plaintiff was
the purchaser of one-third share, sixth defendant another one-
third, the tirst defendant remaining in pessession of the obher
third, Wwhoever paid the whols of the chargs, whether plaintiff or
the sixth defendant ov the first defendant, would be entitled to
recover one-third from each of the remaining two as a charge on
the property. Does the fact that the plaintiff sues inder section 60
of the Contract Act to recover the money personally from the
registered holder make any difference as regards the amount
elaimable from him  Reading the terms of section 69 literally, in
the case supposed, the plaintiff, it may be contended, would
be entitled to recover the whole amount and not merely two-thirds
or one-third personally from the registered holder, for the first
defendant was the person who in law was bound to pay the reve-
nue ; the plaintiff of conrse was interested in the payment, i.e., he
was nob a volunteer. That, I think, would be manifestly absurd,
for the preperty in the hands of the plaintiff is itself liable to pay
one-third of the Goverument revenue, and it is this liability on
liis part that gives him a right to make the payment at all to the

(1) (1869) 27 Bodvan, 849,
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Government, soas to enable him to recover back from the
co-owners the shure of the revenus which they personally were

JAGAPATI
Raro
.

bound to pay or for which the property in their hands was SaDRUSANNA-

liable. A simple illustration will make this matter clear. 4

mortgages certain lands to B and sells the property subject to ,

the mortgage to €. Supposing B sues ¢ on the mortgage, and
C to save the property pays the mortgagee; could € recover the
money from 4, he being the person who under law was bound
to pay within the meaning of section 69 ¥ clearly not; for as
between 4 and O, (' is the person who is bound to discharge the
debt, though so far as B, the mortgagee, is concerned there is no
rovation of the liability of 4 the position of 4 in such cases is
said to be analogous to that of a surety, { being the principal
debtor. It is the ultimate liability that determines the right to
recover the amount paid to discharge the orviginal liability. It

is possible to contend in the case above said that ' is entitled to -

recover from 4 personally the amount of the mortgage debt,
but that 4 in his turn wonld be entitled to u charge upon the
mortgaged property for the sum which he paid to C and recover
as much as he can from the mortgaged property, which amount
may conceivably be less than the amount which he paid ; this
would be untenable, because the purchaser of the property sub-
ject to the mortgage would then be entitled indirectly fo recover
back the amount paid by him for the sale of the equity of
redemption. To put the converse case, if 4 had been sued by
the wortgagea personally and had been obliged to pay B, he
certainly would Lo entitled to call on (' to pay back the money
which he paid. Tu an Euglish conveyance on sale of the equiby
of redemption a covenant would he implied on the part of the
vendee to indemnily the vendor from all the consequences of
non-pa'ym'ent of the mortgage amount by the vendee, Under
the Transfer of Propérty Act, section 58, though there is mo
implied covenant of indemnity the same result would follow as
the statute makes it obligatory on the part of the vendee to dis-
charge the mortgage as between him and his vendor though the
liability of the vendor-mortgagor to his mortgagee is not affected.
Tt is clear therefore that the person who is interested in the
payment mentioned in section 69 must be a person who as

between himself and the defendant was not bound to pay thongh
the defendsnt may be under an obligation to pay to u third

MA ARAD,
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party. See Mangalathemmal v. Narayonaswaemi diger(l) and
Manindre Chandre Nandy v. Jamelir Kuwnori(2). Whether
the busis of section 69 is the Common Law action of “money
paid at the defendant’s request” or the equitable doctrine of
sabrogation does not much matter as the plaintilf can in erther
cage recover only from the person ultimately liable. Seeo Maulr
v. Garrett(3) per Cocksury, C.J., citing Leake, page 45, sixth edi-
tion Sheldon on Subrogation, page 15, section 11, Inthis case, if
the plaintiff and the first defendant were the only swo persons
who had an interest in the property, and if the plaintiff had paid
the whole of the Govermment revenue he could not have recovered
more than the share payable on account of the property in the
hands of the defendant. Is the plaintiff also entitled to recover
from the first defendant the proportionate sharve of the revemne
payable on account of the properties in the hands of sixth defend-
ant, because the plaintiff is not the person liable to pay that sum ¥
If the plaintiff is allowed to recover from the first defendant the
amount payable both on account of the properties in hiy hands
and in the hands of the sixth defendant, unless the first defendant
is in his turn subrogated to the rights of the plaintiff (which is
more than doubtfnl), the first defendant would have been com-
pelled to pay the amouut really payable by the sixth defendant ;
that, I think, would be unfair. The present suit is a suit for
contribution and it was of course necessary to make all persons
who are liable to contribute, whether personally ox out of their
properties, parties, in order to fix the proportionate amount
which each person was ultimately hound to pay. If section 69
applies to a suit for contribution it may be that no effective
relief could bhe given against all the parties so as to dispose
of all matbers in controversy und avoid multiplicity of suits. In
Futteh Ali v. Gunganath Roy(4), it was doubted whether a suit
for contribution comes within the scope of section 69,

% The person interested in the payment of money * must, we
think, be a person who is not himself bound to pay the whols or
any portion of the amount. Itisto be noted that there are
express provisionsin the Uontract Act for contribution in the
cases of joint promisors and co-sureties. (Section 48, clauso 2,

(1) (1807) 17 M.L.J., 250. (%) (1905) LL.R,, 33 Calo, 843,
(8) (1872) LR, 7 Ex., 101 ub p. 204, "~ (4} (x883) LL.R., 8 Calb,; 118,
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and sections 146 and 147.) We are therefors inclived to hold that  Jacapan-

section 69 does not apply to a suit for contribution at all. The ol
result is the appeal is dismissed with costs. BADRUSANA-
MA ARAT.
Warus, C.J,—I agree, Whttzs, C.J.
R.u,
APPELLATE CIVIL.
Before M. Justice Spencer and Mr. Justice Seshagiri Ayyar.
PARVATHI AMMAL (ArpELrANT IN Seco¥n ArPEAL 1915,
' No. 1127 anp RespoNpent I¥ SECOND AvPPiAL Angust

16 and 26.

No. 1147 or 1914), DEFENDANT, —_—
217’/‘1‘ L T4E}

7.
GOVINDASAMI PiLLAI (RBsPoNDENT IN SECOND APPEAL

No. 1127 axp APPELLANT IN SECOND APPEAL
No. 1147 or 1914), Praiverep*

Hrecution sale sef aside for drregularities of decreesholder— Right of purchaser tu
return of poundnge fres and io intercss on purchase money—Right of suit—
ivil Procedure Qude (det V of 1908), O. XXI, #. U3, %0 bar by.

A Cunrl-sale was set uside on acevunt of irvegulavities in its conduot, perpos
trated Ly the decree-lolder, Thé purchascr thereupon Bled a suit for a retnrn
of the poundage fees not retuwrned to him and interesf on the purchase money
paid by him.

Hell (overruling the objeotion that remedy for the return of the poundage
tees lay only in exeention), that a suit was maintalnable for the reeovery
of the same.

Powell v, Powell (1875) 19 Eq,, 422, followed.

The ponndage foe is roally park of the purchase money paid.

Held also, that the purchaser was entitled to interest on the purchage movey
paid by hiw.

Raghubir Dayal v, The Bank of Upper Indds, Ltd. (1882) LL.R., 5 AlL, 364,
followed.

Suconp APPEALS against the decree of G. Kopanparamansuro
Nayupu, the Subordinate Judge of Tanjore, in Appeals Nos, 690
and 718 of 1912, respectively, preferred against the decree of
P. C. Trrovenkara AcHaRIVAR, the District Munsif of Tanjore,
in Original Suit No. 271 of 1911.

Sevond Appeals Nos, 1147 and 1147 of 1914,



