
Ayyar y * Gopala Ayym ^l), tliafc a plaintiff can sne to recover the E a n g a s a m i

right property notwithstanding inisdescription in his document gorat.
of title. Reliance was placed in these two cases on the proviso

I  . . S e s u a g u u

to section 92. None of these cases have been considered by the Ay y a e  and

Subordinate Judge. It is trae that section 94 has no application
as pointed oui by him, but the combined effect of section 92, clause
{a), p.nd of section 81 of the Specific Relief Act leases no room
for doubt that the defendant can resisfc the suit on the ground
that what was sold to him was different; from what the docuraent
described.

Mr. Karasiinha Ayyangar contends that on the facts he will 
be able to show that there was no mistake. We must reverse 
the decree of the Subordinate Judge and remund the appeal for 
disposal on the merits. Costs to abide the result,

N .R .
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A P P E L L A T E  C I V I L .

BeJ'ore 8ir John WalliSj, Kt., Chief Justioe, and Mr. Justice 
Srinivasa Ayyangar.

m m  RAJAH Y. V. S. JAGAPATIftAJU BAHADUR GARU 1915,
(J)I15D ) a n d  AN OTHBK (P t A lN T I K F R ,) ,  APPH I.LAN 'I’ S, 2 6  a n d  27

'0.

SREE RAJAH T.'P. R. S, L. B, SADRUSAKNAMA ARAD 
DUrxARAZTJ D. K. D. R. BAHADUR GARU a n d  wvis 

OTHEBs ( D e f e n d a n t s ) ,  Rissi'Oj^dents.*

( I n d ia n )  Q o rd ra ct A c i  ( I X o f l S 7 2 ) ,S 3 .  G9 a n d  l O — S u it  f o r  c o n i r ib u t i o n — C o -o w n e ra  

— P w c h a s e r g  o f  d i f fe r e n t  ^ o r t io n g  o f  m m in d a r i - ^ A t t a c h m m i  f o r  a r r e a m  o f  

r e v e n u e — P a .y m en t hy a  p u r c h a s e r  o f  th e  w h o le  a m o m t  o f  a r r e a r s  - S u i t  b y  

h im  f o r  th e  e n t i r e  a m o u n t  a ija in s t  th e  z a m in d a r  a n d  th s  o th 'ir  p u r c h a s e r —  

F e r m n a l  H a U lity  o f  r e g i s t e r e d  h o ld e r  o n l y — L ia b i l i ty  o f  s h a r e  o f  th e  o th e r  

p u r c h a s e r — Z m i n d a r  l ia b le ,  o n ly  f o r  f r o j io r t io n a t e  s h a r e -~ S j ,le -p fo c e s d a  o f  

z 'm iin d a r^ , U a U lity  o f — P r o p e r t y  ^ u trtly  in  A g e n cy  T fa c iH '~ D p fs n d a v t -  

p u rch a a e r , r e s id e n t  t h e r e i n -  J u r is d ic t io n  o f  S u b o rd in a te  G o u r i . '

The plaintiffi was a purchaser, in an auction sale lield in execution of a decree, 

of some villages in a zamindaTi of which the .firsfi defendant m e  tha rngiatored

(1) (1911) I.L.tt., 34 Mrid., 51.
*^̂ Appeal No, 93 of lyxi.



jA S A P A T x- T h e  sixtTi d e fe n d im t  w a s  a  a im ila r  pn rolia iS er o£ s o m e  o t h e r  v i l l a g e s

^ t h e r o in  w it h in  t h e  ju r i e d ic t io n  o f  t h e  A g e n c y  C o u r t ,  F o r  d e fa a lf c  in  p a y .

S a d r d s a n n a -  in e n t  o£ rD v o n u e  acci-u iiio - d t ie  s ttb se q u e n l- t o  t h o  plainfcifC ’ s  p u r c h a s e ,  o u b  

M A A k a d . t h e  v i l la g e s  p u r c h a s e d  b y  h im  w a s  a n ta c h e d  b y  t h e  G o v e r n m e t i t ; thej 

p la ia tiS ! p a id  th e  fu l l  auaouut d u e  o n  t h e  e n t ir e  z a m in d a r i  t o  s a v e  h is  v i l l a g e  f r o t a  

r e v e i ia e  sa le . T h e  p la in t i-S  b r o u g h t  t h e  s u i t  in  tho3 S u b o r d in a t e  J u d g 'e ’ s C o u r t  

a g a in s t  th®  f ir s t  d e fo n d a n fc , d e fe u d a iu ta  N 'o s . 2  t o  5 ( w h o  w e r e  hia  u n d iv id e d  

h r o th p r , s o n s  a n d  n e p h e w ,  r e s p s o t i v o ly )  a n d  t h e  s ix t h  d e f e n d a n t ,  t o  r e c o v e r  t h e  

f u l l  a m o u n t  p a id  b y  h im  f r o m  a ll  t h e  d e f e n d a n t s  p e i s o n a l l y  a n d  f r o m  t h e  s a le -  

p r o o e e d s  o f  t h e  r e s t  o f  th e  z a m in d a r i  k e p t  in  d e p o s i t  in  t h e  G o v e r n m e n t  fc re a su ry . 

T h e  d e f e n d a n t s  p l e a d e d  n o n - l ia b i l i t y  in  la w  f o r  t h e  fu l l  a m ou n fc , w h i l e  t h e  s ix t h  

d e f e n d a n t  r a is e d  t h e  fu r t h e r  p l e a  t h a t  t h e  S u b o r d in a t e  J u d g e ’ s  C o u r t  h a d  n o  

j u r i s d i c t i o n  to  e n te r ta in  t h e  j:uifc a s  a g a in s t  h im .
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( a )  t h a t  t h e  o n ly  p e r s o n  w h o  is  p e r s o n a l ly  b o u n d  t o  p a y  t h e  r e v e n u e  

t o  t h e  G o v e r n m e n t  i s  t h e  r e g i s t e r e d  h o ld e r  ;

( b )  t h a t  a  o o -o 'w n e r  w h o  p a y s  t o  t h e  G o v e r n m e n t  t h e  w h o le  r e v e n u e  d u e  

o n  a n  e s t a t e  is  n o t  e n t i t l e d  t o  a  p e r s o n a l  d e c r e e  i ,g a in s t  t h e  o t h e r  c o - o w n e r s  

w h o , n o t  b e in g  r e g is t e r e d  h o ld e r s ,  a r e  n o t  u n d e r  »  p e r s o n a l  o b l i g a t io n  t o  p a y  

t h e  r e v e n u e ,  t h o u g h  i t  m a y  b e  a  c h a r g e  o n  t h e  la n d s  in  t h e ir  h o l d in g  ;

( c )  t h a t  s e c t io n  7 0  o f  t h e  I n d ia n  C o n t r a c t  A c t  d o e s  n o t  a p p l y  t o  a u c h  a

c a s e  ;

( d )  t h a t  t h e  S u -b o id in a t o  J u d g e ’ s  C o u r t  h a d  n o  j u r i s d i c t i o n  t o  e n t e r t a in  t h e  

s u i t  as a g a in s t  t h e  s ix t h  d e fe n d a n t ;  t o  e n f o r c e  t h e  c h a r g e  o n  t h e  v i l la g e s  p u r ­

c h a s e d  b y  h i o i ,  as t h e  la n d s  d i d  not. l i e  w i t h in  i t s  iu r is d ie t io n  ;

( i )  t h a t  s e c t io n  6 9  o f  t h e  I n d ia n  C o n t r a c t  A c t  d o e s  n o t  a p p ly  to  a  s u i t  

f o r  c o i ib r ib u t io n , aa “  th e  p e r s tm  in i s H s ie d  i%  ih s  p a y m e n t  o f  m o n e y  ”  m u s t  b e  

a  p e r s o n  w h o  is  n o t  h i m s e l f  b o u n d  to  p a y  t h e  w h o le  o r  a n y  p o r t io n  o f  t h e  

a m o n ii t  5

( / )  t h a t  t h e  p la in t i f f  w a s  e n t i t l e d  t o  s a e  t h e  f ir s t  d e f e n d a n t  o n ly  f o r  

c o n t r ib u t io n  a n d  to  r e c o v e r  f r o m  h im  a n d  f r o m  t h e  s a lo - p r o c e e d s  in  d o p o s ifc  

o n l y  th e  sh a r e  o f  r e v e n u e  p a y a b le  o n  a c c o u n t  o f  t h e  p r o p e r b y  in  t h e  h a n d s  o f  t h e  

B rst  d e f e n d a n t .

S -u b ra m a n ia  C h etU  v .  M a h a l in g a w n i  S iv a n  . (1 9 1 0 )  I .L . E . ,  33  M a d .,  4 1 , 

P a r u y h y i v .  P a k r a m  B .n ji ( 1 9 1 2 J 15  I .C . ,  W 2 , N a r a i n  P a t  V. ( 1 9 1 5 )  2 8

I . e . ,  4.56 a n d  F-utteh AU  v .  O u n g a n a th  B o j / (1 8 > i2 j  8  C a lc , ,  l l 3 j  f o l l o w e d .

B d ja , o f  V ix ia n a .ga ra n i v . R a ja  S e ir u c h e r la  S om a a slch a ra ra e  (1 9 0 3 )

2B M a d ., 7 i)8 , d is t in g u is h e d .

Q&^a>:pathi K is tn a  O hendra, D eo  v .  S ’̂ in w a m  O h a H u  (1 9 1 4 )  2 5  M .L , J .,  4 8 S , 

R a ja  o f  P iU a 'p u ra m  v . S e c r e ta r y  o f  S ta te  ( I P  1 4 ) 1 6  S 7 5 , Y o p a m b u l

B o y e e  A m m a n i  A m m a l  v . N a in n  P i l l a i  M a rh a y a r  (1 9 1 0 )  I L , R . ,  S 3  M a d . ,  1 5 ,  

M a 'kgalat'ham m al v , N a r a y c n a s i im m i A i y a r  (1 9 0 7 )  17  2 5 0 , iU a n m d r a

O h a n ir a  N a n i y  v , J a m a U r  £ v ,m a r i  (1 9 0 S ) I .L .R . ,  3 2  C a lo ,, 6<l,3 a n d  M o u le  v . 

Q n fr eU  (1 8 7 2 )  7  E x .,  1 0 1  a t  p .  1 0 4 , r e f e r r e d  to .

Appeal against the decree of D. Baghavehdra Rao, the 
Temporary Subordinate Judge of Vissagapatam, in Original Suit 
No, 46 of 1908,



The first defendant was tKe zamindar of Pachipenba. In J a g a .p a ti

execution of a decree obtained by B  a;>'Kinst tlie first defend-
anti, tlie plaintiff purokaserl in  auction  fou r  villa^'es in the

_ . ma  A e a d .
zamindai’i on the 8th January 190H, and the sixth defendant
purchased in aaotion fi9 other villages in the Agency tracts 
within the jarisdiofcion of the Agency Court on the 26th March 
190S, and the remaining portion of the zamindari was also 
sold and the sale-proceeds were deposited in the Taluk treasury.
The plaintiff alleged in the plaint that the first defendant, 
and defendants JTos. 2 to 5 who were the undivided brother, 
sons and nephew, respectively, of the first defendant, failed 
to pay the peshkash or revenue <hie on the Pachipenta estate 
from April 1907 to the end of November 1908 ; that, for the 
recoveiy of the amount that was due, the Deputy Tahsildar 
of Sahir attached a village purchased by the Hrst defendant, 
and that, to sa^e the property from revenue sale, ho paid the full 
amount of the revenue. The plaintiff brought this suit in the 
Subordinate Judge’s Coui't of Vizagapatam to recover the whole 
amount so paid by him from all the defendants personally and from 
the sale-proceeds of the rest of the zamindari (which had also 
been sold), which were in deposit in the Taluk treasury to 
the credit of the first defendant. The defendants Nos, 1 to
5 pleaded that they were not liable to pay the entire amount 
as the plaintiff and the sixth defendant were bound to pay a 
portion each, aud that the suit as brought was not luainbaiaablee 
The sixth defendant, who was subsequently added, pleaded 
inter alia that the Subordinate Judgo\s Court had no jurisdiction 
to entertain the suit against him as f/he portion of the zamindari 
purchased by him was in the Aj^ency tracts and he idso resided 
therein, and, on the merits, that he was not liable to pay any 
amount} as no arrears werti due on the portion purchased by him 
prior to his purchase and even if they were due he would not be 
liable in law to pay any amount to the plaintiff. The Sub­
ordinate Judge dismissed the suit as against the sixth defendant 
on the ground of want of jurisdiction but passed a decree for the 
plaintiff as against th  ̂ first to fifth defendants and the sale- 
proceeds of the zamindari in deposit in the Taluk treasury for 
an amount whinh represeiited the share of revenue payable by the 
defendants Nos. 1 to 5 in respect of the lands left with, them after 
deducting the portions purchased by the plaintiff and the sixth 

59-a,
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JA8APATI- defendant, - The plaintiff preferred an appeal against tlie decree 
and claimed to recover felie v̂ liole amomit of revemie paid by him 

Radrusanna- fi;.oxa all the defendants personally and as a charge on the 
amount m deposit in the Talulc treasury.

The Honourable Mr. B. Narasimhesimra Sarma for the 
appellants.

7. Bamesam for the respondenta Nos. 1 to 5.
S. Srinivasa Ayyangar for the sixth respondent.

Sbinivasa S kinivasa  A yyangar , J.*—T w o  points are raised in this appeal,, 
Ati;’aksar, J, liability of the sistli defendant, second as to the

amount recoverable from the first defendant, tlie registered 
holder.

So far as the sixth defendant is concerned it is clear that the 
plaintil? cannot recover anything personally from him as he was 
under no personal obligation to pay the proportionate revenue to 
the Government. It is now settled that the only person who is 
personally bound to pay the revenue to G-overnment is the 
registered holder, who is called the defaulter in the Revenue 
Recovery Act, and that co-own.ers or co-sharers who are not also 
registered hold.ere are not under any such obligation, though the 
Government revenue may be a charge on the lands in their 
holding— Suhramania Ghetli v. Mahalingasami 8ivan{l). Pay­
ment of the revenue by the plaintiff could not give him a larger 
or higher right than what the Grovernnient had. See Ghose on 
Mortgages, page B7l,and Freeman on Co-tenancyj pages 254 and 
349. On this principle this Court has held in Foruykyi v, Pakrif m 

&nd Narain Pai v. that a person who pay.s the
whole revenue to the Government under circumstances similar to 
the present case is not entitled to a personal decree against the 
co-owners or co-sharers who were not under a persona.] obliga­
tion to pay to the Government. The observations of Bhashyam 
A’syangar J,, in Buja of Vuiam gm mY. Raja 8etrueherla Soma- 
}^ehhararaz{4i) were based on the assumption that all the co-owners 
or co-sharers were h'able personally to pay to the Government. 
For do we think that section 70 of the Contract Act has any 
application to the present case. Gajapaihi Kistna Ghendra Deo 
V. Srinivasa Charhi 5), on which Mr. Sarma relied has not been
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(1) (ISIO) I.L.K., 38 Vlad., 41. (2) (1912) 15 I.O., 262.
(3) (1915) 28 I.O., 456. (4) (190S) 20 Ma(3.. i m  at p. 818,

C5) (1914) 25 M.L 433,



followed in Baja of Pittapuram y .  Secretary of 8tate{l) in Jacupah 
whicli all the previous cases were reviewed by SpenoeEj J ‘  
and this case was followed in Narain Pai v. Appu{2) by Sabasi^^a
Ayyak  ̂ J., who was himself a party to the decision in Gajapathi ----
Kistna Ghendra Deo v. Srinivasa Gharlu{u). Togamhal Boyee ĵ yYxmAVL, j .  
Ammani Ammal v. Naina Pilla i Marlmyar{4:) is also to the 
same effect. If the sixth defendant had been personally liable to 
pay, the Subordinate Judge’s Court of Vizagapatain would have 
jurisdiction to pass a money decree  ̂ though the sixth defendant 
was residing in the Agency ii’acts, as the cause of action arose at 
least in part within the jurisdiction of the'Vixagapatam Sabordi- 
nate Judge’s Court ; but that Court has no jurisdiction to enforce 
a charge over the portion o£ the estate purchased by the sixth 
defendant as it is situated in the Agency tracts, and the plaintiff 
must be left to enforoe his charge in the Agency Courts. We 
therefore coufirui the decree of the lower Court as regards the 
sixth defendant.

The next question which alone admits of any doubt is the 
amount, which the plaintiff is entitled to recover from the first 
defendant, the registered holder. The plaintiif, the first defend­
ant and the sixth defendant are each in possession of portiona of 
the estate. The Government revenue paid by the plaintif! 
accrued due after the purchase by the plaintiff and the sixth 
defendant of portions of the property in execution of a mortgage 
decree. I£ it was a case of a private sale under section 56 of the 
Transfer of Property Act, the plaintiff and the sixth defendant 
would each be bound to pay the proportionate share of the 
Government revenue due on the lands in their possession ; the 
fact that the purchase was made in a Court-sale does not make 
any difference. The position therefore is this : There waft a 
charge on the whole estate in favour of the Governmenfc, and 
the registered holder, the first defendant^ was also personally 
liable to pay the amount of the charge to the Government. (We 
ar  ̂assuming that the statutory liability of the registered holder 
is a personal lia.bility.) The case is analogous to that of a 
mortgagor who had covenanted to pay the mortgage money 
and who afterwards sells portions of the mortgaged property to
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Jagapati several persons subject to tlie mortgage. As between the 
mortgagor and his vendees, the mortgagor would be Jiable in 

S a d r u s a n n a - -to the value of the property in liis hauds, while Lia
MA A.RAn. -t 1 n i l----  vendees would be liable in proportion to tiie; value ol tlie property

A^y1S3'aTj. in their hands. This of course would not affect the riglit of 
fcbe mortgagee to enforce the personal covenant against tlie 
mortgagor or the charge against aay portiou of the mortgaged 
property If in such a case the whole amount is collected from 
the mortgagor on his personal liability or by the sale of the 
property in the hands of any one of the owners  ̂ the person who 
80 paid the money or out of whose property the mortgage amount 
was realized would be entitled to contribution from the property 
of the other owners under section 82 of the Transfer of Piroperty 
Act. The mortgaged property is considered the primary fund 
for payment of the mortgage debt : Jonea on MortgageSj, 
sections 7;->6 and 740; also see Palmer v. ]Iendrie{l). If 
therefore the present plaintiff had asked for contribution out 
of tho pr->perties, he could not have recovered more than the 
amount payable by the first defendant, in proportion to the value 
of theproperty in his hands. For example if the plaintiff was 
the purchaser of oue-third sharê  sixth defendant another one- 
third, fche tirst defendant remaining in possession of the other 
third, \Hsoever paid the whole of the charge, whether plaintiff or
the sixth defendant or the jSrst defendant  ̂would be entitled to
recover one-third from each of the i-emainiug two as a charge on 

, the property. Does the fact that the plaintiff sues linder section 59 
of the Contract Act to recover the money personally from the 
registered holder make any difference as regards the amount 
claimable from him ? Reading the terms of section 69 literally, in. 
the case supposedj the plaintiff, it may be contended, would 
be entitled to recover the whole amount and not merely two-thirds 
or one-third personally from the registered holder, for the first 
defendant was the person who in law was bound to pay the reve­
nue ; tl:e plaintiff of course was interested in the payment, i.e., he 
was not a volunteer. That, I think, would be manifestly absurd, 
for the property in the hands of the plaintiff is itself liable to pay 
oue-third of the Governnient revenue, and it is this liability on 
his part that gives him a right to make the payment at all to the

800 THE INDIAF LA W  REPORTS [^OL. x X x ll
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Government, so as to enaWe him to recover bade fr'om the Jagap ati

co-owners the share of the revenue which they personallj were
boTind to pay or for which the property in their hands was Sadrusanna-

. . . .  MA ARAD.
liable. A  simple ilhistration will make this matter clear. A  -----
mortgages certain lands to B  and sells the property subjeot to A-yyANGAR̂ Ĵ. 
the mortgage to C. Supposing i? sues G on the morfcgagBj and 
G to save the property pays the mortgagee; could G recover the 
money from A , he being the person who under law was bound 
to pay within the meaning of section 69? clearly not; for as 
between A  and G, G is the person who is bound to discharge the 
debtj though so far as B, the mortgagee^ is concerned there is no 
novation of the liability of A  ; the position of A  in such cases is 
said to be analogous to that of a surety, C being the principal 
debtor. It is the ultimate liability tha,t determines the right to 
recover the amount paid to discharge the original liability. It 
is possible to contend in the case above said that 0 is entitled to 
recover from personally the amount of the mortgage debt, 
but that ui in his turn Avonld be entitled to a charge upon the 
mortgaged property for the sum which he paid to G and recover 
as much as he can from the mortgaged property, which amount 
may conceivably be less than the amount which he paid ; this 
would be untenable, because the purchaser of the property sub­
ject to the mortgage would then be entitled indirectly to recoyer 
back the amoimt paid by him for the sale of the equity of 
redemption. To put the converse case, if A  had been sued by 
the iriortgagee personally and had been obliged to pay B, he 
certainly would be entitled to call on 0 to pay back the monejr 
which he paid. In an English conveyance on sale of the equity 
of redemption a covenant would be implied on the part of the 
vendee to indemnify the vendor from all the consequences of 
non-payment of the mortgage amount by the vendee. Under 
the Transfer of Property A.ctj section 55̂  though there is no 
implied covenant of indemnity the same result would follow as 
the statute makes it obligatory on the part of the vendee to dis­
charge the mortgage as between him and his vendor though the 
liability of the vendor-mortgagortohis mortgageeis not affected.
It is clear therefore that the person who is interested in the 
payment mentioned in eection 69 must be a person who as 
between himself aM the defendant was not bound to pay though 
the defendant may fee under, m  obligation to pay to a third
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J asa p ati party/ See M a n g a l a t h a m m a l  v .  N a r a y a n a s w a w i ' i .  A i y a r { l )  and 
R a jd  Manindra Chandm Nnndy v. Jmnahir Kumari{2). VVhether 

SAUHtisAXNA- the ba.yis of section 69 is tlie Oommon Law action of money 
paid at the clefendaIl,t̂ s request”  or the equitable doctrine of 

aSanqar'^J subrogation does not mncli matter as the plaintitf can in either 
case recover only from the person ultimately liable. See Mauh 
V. Garrett{d) per Cockbdrn, O.J., citing Leake, page 45, sislh edi- 
fiion Slieldon on Subrogation, page 15, section IL In this case, if 
the plaintiff and the first defendant were the only two persons 
who had an. interest in the property, and if the plaintiff had paid 
the whole of the Government revenue he covild not have recovered 
more than the share payable on account of the property in the 
hands of the defendant. Is the plaintiff also entitled to recover 
from the first defendant the proportionate share of the revenue 
payable on account of the propeities in the hands of sixth defend- 
aritj because the plaintiff is not the person liable to pay that sum F 
If the plaintiff is allowed to recover from the first defendant the 
amount payable both on account of tlie properties in his hands 
and in the hands of the sixth defendant, uuless the first defendant 
is in his turn subrogated to the rights of the plaintiff (-which is 
more than doubtful), the first defendant wouW have been com­
pelled to pay the amount really payable by the sixth defendant; 
that; I  think, would be unfair. The present suit is a suit for 
contribution and it was of course necessary to make ail poraons 
who are liable to contribute, whether personally or out of fcheir 
properties,, parties, in order to fix the joroportionate a.piount 
which each person was ultimately bound to pay. If section, 69 
applies to a suit for contribution it may be that no effective 
relief could be given against all the parties so as to dispose 
of all matters in controversy and avoid multiplicity of suits. In 
Futteh A ll  V . Gunganath Roy{4), it was doubted whether a suit 
for contribution comes within the scope of section 69.

The person interested in the payment of money ” must, we 
think, be a person who is not himself bound to pay the whole or 
any pGftion of Ue amount. It is to be noted tiiat there are 
express provisions in the Contract Act for contribution in th© 
cases of joint promisors and oo-sureties. (Section 43, clause 2,
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and sections 146 and 147.) We are therefora inclined to hold that Jagapati-
seotioii 69 does not applj to a suit for contribution at all. The
result is the appeal is dismissed with costs. Sadrhsanna-

JIA A r a h .

m .  xxxixj MADRAS SEBIBS 803

W a l l i s ,  O . J . — I , agree. W A t t i s ,  c J .
K.lt.

A P P E L L A T E  C I V I L .

Before, Mr. J'mtice Spencer and Mr. Justice Seshagiri Ayyar.

PARVATHI AMMAL ( A p p e l l a n t  i n  S E C O N i) A j ’P E A l

No. 1127 A ’ND R e s p o n d e n t  i n  S e c o n d  A t’ P i u l  A n gu at

No. 114.7 or 1914), D e f e n d a n t ,
IB  a n d  2 0 .

I j r f .  U-

GOVINDASAMI PILLAI ( R e s p o n d e n t  i s  S e c o n d  A p p e a l  

No. 1127 AND A p p e l l a n t  i n  yBOON D A p p e a l  

No. 1147 OP 1914), Plaintiff.'^'

M im '.u iion  s a le  sa t a s id e  fo r  i r T e g u la r i t ie s  o f  decr>ie‘ h o ld e r —  H igh i o f  jm r c h a s e r  tu 

r e tu r n  o f  p o u n d a g e  fe e s  a n d  to  i n t e r e s t  on  p u rch a sr . m onei/— R ig h t  o f  i u i t —  

C i v i l  P r o c e d u r e  Q o d e {A c t  V  o f  1 9 0 8 ) ,  0 .  X X I ,  r .  9 3 , n o  b a r  b y .

A  C u a rt-tra lo  w a s  Bet. u s id e  o n  a ooou n fc o f  i r r e g u la r i t ie s  in  Itw c o n d u c t ,  p e r p e *  

t r a t e d  b y  t.iio d a c r e e - l io ld o iv  T h e  p c t r o h a s o r  t h e r e u p o n  tUnd a  s u i t  f o r  a  y e t n r n  

o f  t h e  p o m id a g e  f e e s  n o t  r e t u r u e d  t o  h i m  a n d  in tC T est on. th e  p n r c h a a e  m o n e y  

p a id  b y  h im .

B e ll i  ( o v e r r u l i n g  t h e  o b jo o t i o i i  t h a t  r e m e d y  f o r  t h e  r e t u r n  o f  t l ie  p o u n d a g e  

feuB  la y  o n ly  in  e x e c u t i o n ) ,  t h a t  a  B u it w a s  m a in t a in a h lc  f o r  t l io  r e c o v e r y  

o f  t h e  s a m e .

P o w e l l  V , P o w e l l  (1 8 7 5 )  19 B q ,,  4 2 3 ) f o l l o w e d .

T h o  p o u n d a g e  f e e  i s  r e a l l y  p a r t  o f  t h e  p u r c h a s e  m o n e y  p a id .

H e ld  a ls o ,  t h a t  t h e  p u r c h a s e r  w a s  e n t i t l e d  to  in te re ia t  o n  th a  p u r c h a s e  m o n e y  

p a id  b y  h im .

R a g h v ib ir  D a y a l  r ,  T h e B a n h o f  U p p e r  I n i i a ,  T M .  ( 1 8 8 3 )  I .L .B ..,  5 A l l . ,  3 6 4 , 

f o l l o w e d .

Second A ppeals against the decree of 6, Kodandabamanjulu 
N atubU; the Subordinate Judge of Tanjore, in Appeals Nos, 690 
and 718 of 1912, respeotiveljj preferred against the decree o£ 
P. C. TiiiUVENKATA Achariyak, the District Mansif o£ Tanjorej 
in Original Buit No. 271 of 1911.

Seoond Appeals Nob. U27 and 1.147 of i9l4s.


