
Ross ioveBe&— Sharp v. P o w e l l { l ) ; and I am of opinion that tbe Distriofc

Srcr̂ 'tAKY Magistrate could not be expected to foiesee tliat Iiis act in cloaing"
OF S t a t e  the depot would result in so injuring tlie business of the plaiu-

___  tiff’s principals that further damage would resiilt to the plaintilf
Bakeweli, J. The ohservations of Lord P eivzange in Simpson v.

Thomson {2) relate to a negligent act but indicate.the manner in 
which the Oourfc will limit the liahilitiy of a tort-feasor.

I am of opinion that the plaintiff has failed to show that 
the damage complained of was the consequence of the M agis­
trate's act, and that in any case it is too remote to give a cause 

of action.
I agree with the judgment of the learned Ch[E1i' J obtice with 

respect to the claim for damages for defamation and with the 
order proposed by my learned brother.

N.K.
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Before Mr. JusHcb Sesha,giri Aijyar and Mr. J u stice  Nap^.er.

1916. RANGASAMI A Y rA F G A E  (d ie d ) (liEi-HBSENTBi) nr EAMANITJA 
^ AYYAlSrGAR, M in o r , t h e o o q h  h is  n e x t  f r ie n d  LAKSHM i

■fH AMMAL (0'ee'kfdant)), Appellant,

'o.

SODRI AYYANGrAE (P laintiff), Respondent.*

Indian Wvideuce Aai (I of .1872), sec, 92, cl. (a )—Mistalce in saltf'deed  to the 
defendmt resisting suit for possessioTi—SpBciJic Relief Act (I  o/1877), sue, 31— 
Plea of mistake without previous rectijication of sale-deed, maintainability oj.

The combined effect of seofcion 9S, clause (a) of Indian Evidance Anfc (I of 
1873) aad of secfcion 31 of Speoifio ReJiof Act (I of 1877), is to cHtifcle eifchor 
party to a oonfcract whether plaiatifl! or dofeutknti to protect his right by prov 
ing a mistake in a m'iiten cootract, as e.g,, ia this case, a misDako in the 
desoriptioa of the property sold by giving a wrong survey number to the same. 
The facts that the party who is obliged to prove the mistake Jiaippens to bis a 
defendant in ths suit rasisting a claim for possession of that property and that 
he has not previously obtaiued a reotifioation of his sale-deed are no bar tu the 
ad'vanoement of the plea.

(i), (1872) L.R., 7 O.P., 253. (2) (] 877) Lll., 8 A.O., 279 at p. 289.
* Second Appeal No. 808 of 1914



M a h e n d iv a N a th  M u h h e r ^ e s  Y . Jcgend/ra N a th  R o y  C h a u d r y  ( 1 8 9 7 ) 2  Q .'W .N .,  2 6 0 ,  R a n g a s a  Mt

followed. „
SO D R I. .

M a h a d e v a  A y y a r  V . O o p a la  A y i /a r  ( 1 9 1 1 )  S 4  M a d . ,  S I ,  r e f e r r e d  t o .

Second Appeal against the decree of G-. K otbawdaeamakjulu 
NayudUj the Temporary Su’bordinate Jadg-e of Tanjore, in 
Appeal No.. 464 of 1913, preferred against the decree of 
C. V. K rishnaswami A yyaE; the District Munsif of Timvalur, in 
Original Suit No. 73 of 1912. The facts are given in the 
judgment.

K . PartJiasaratJd Ayyangar (and A. Srirangachariyar for
B, Eangas'wami Ayyangar) io r the appellant,—Either pai'fcj 
to a contract may show that the contract as written contains 
a mistake—vide section 92, clause (a) of the Evidence 
Act, and this can he done even by a defendant resisting 
a suit for possession by showing that a mistake has crept 
in his sale-deed in that a wrong survey mim’ber was given 
to the property sold to him—vide, Maliendra Natih Mukhnrjee v.
Jogendra Nath Roy Chaudry[l), Ĵ’he reporfced cases of 
this Court, viss.. Karuypa Goundan alias Thoppala Goiindaii, v.' 
Periutanihi Gom dm {2) and Mahadeva Aijijar v. (lopala 
Ayyaf(Z) relate to the case of a plaintiff trying to prove 
a mistake and Mahadeva A%jyar v. Gofala Ayijar{d) actually 
decidos that a prior rectification of the deed is not necessary to 
the advanoemenfc of a plea. I submit it is likewise for the 
defendant.

T. Nwrasimha Ayyangar for the respoudenfe.— The case of a 
plaintifi! and that of a defendant are different. A plaintiff 
can claim relief of rectification as ancillary to Ms main relief 
based on the contract and his position is such that he can even 
amend his plaint by a later addition of a prayer for rectification 
and all reliefs can be prayed for and given to him in the same 
suit, whereas the same cannot be the case with the defendant.
Moreover, the questions to be determined under section 31 of the 
Specific Relief Act such as whether the plaintiiJ has been 
prejudiced or not, have not been gone into in this case. On the 
facts, there is no mistake which can be availed of by the defend- 
ant. Reliance was also placed on section 94 of the Evidence Act.
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(1) (189?) 2 O.W.N., 260. (2) (1907) I.L.R., 30 Mad., 397.
(3) (1011) I I.L.E., 34 Mad,, 51-.



JUk&asami Tlie following tTTiDGMEKT of the Court was delivered hy
SouKi, Seshagiei A ytae, J .—This is a suit to recover possession.

SESHAQiEi case was tliat he purchased Survey No. 92-B from the
A t y a r  AND owners in April 1911 and that the defendant is wrongfully in 

possession of it. The defendaut pleaded that the same vendors 
convoyed to him the property in dispute ia 1908 and that 
altliough the conveyance (Exhibit III) describes the land sold as 
Survey No. 90-B, his vendors intended fco sell and he intended 
to purchase only Survey No. 92-B. He also alleged that he 
was put in possession of this latter number under fehe sale-deed.

The issue raised in the case was whether it was Survey 
No. 90-B or 92-B, that was sold to the defendant. The Munsif 
agreed with the defendant’ s contention and dismissed the suit. 
In appeal  ̂ the Subordinate Judge held that evidence to prove 
that what was described in the document was not what Avas 
actually sold was inadmisBible under section 92 of tlie Evidence 
Act and decreed the plaintiS’s claim.

We think the Subordinate Judge is wrong. The written 
statement clearly sets up a case of mistake in the desoription of 
the property sold. There can be no doubt that on the allegations 
contained in the written statement, the defendant would be 
entitled to claim rectification of his sale-deed under section 31 
of the Specific Relief Act. Under section 92, clause (a), any fact 
may be proved which would entitle any person to any decree on 
the ground of mistake of fact or law.”  Thus it is clear that if 
he went to Oourt as plaintiff, the defendant could have claimed 
relief by way uf injunction a.gainst the plaintiff from interfering 
with his possessionj and to have his sale-deed rectified. Does 
the fact that) the defendant is resisting the plaintiff’s claim 
disable him from setting up the plea which could have availed 
him as plaintifi ? We think not. We find nothing in the 
language of suction 92, clause (a), which indicates that this bene­
fit can be invoked only by the plaintiff. In Mahendra Nath 
Mukherjee Y, Jogmdm  Nath Roy Ghaudry{l), it was held that 
the defendant can protect himself by such a plea. See Dagdu v. 
Bhana{2). In this Court it was decided in Karuppa Qoundan 
alias Thoppala Goundan v. Periatamhi Goundan{S) and Mahadeva

m  THE INDIAN LAW REPORTS [VOL. XXXIX

(I) (1897) 2 O.W.fT., 380. (2) (1904) I.L.E,, 28 Botn., 420.
(8) (190V) I.L.E., 80 Mad., 897.



Ayyar y * Gopala Ayym ^l), tliafc a plaintiff can sne to recover the E a n g a s a m i

right property notwithstanding inisdescription in his document gorat.
of title. Reliance was placed in these two cases on the proviso

I  . . S e s u a g u u

to section 92. None of these cases have been considered by the Ay y a e  and

Subordinate Judge. It is trae that section 94 has no application
as pointed oui by him, but the combined effect of section 92, clause
{a), p.nd of section 81 of the Specific Relief Act leases no room
for doubt that the defendant can resisfc the suit on the ground
that what was sold to him was different; from what the docuraent
described.

Mr. Karasiinha Ayyangar contends that on the facts he will 
be able to show that there was no mistake. We must reverse 
the decree of the Subordinate Judge and remund the appeal for 
disposal on the merits. Costs to abide the result,

N .R .

YOL. XXXIX] MADRAS SERIES 795

A P P E L L A T E  C I V I L .

BeJ'ore 8ir John WalliSj, Kt., Chief Justioe, and Mr. Justice 
Srinivasa Ayyangar.

m m  RAJAH Y. V. S. JAGAPATIftAJU BAHADUR GARU 1915,
(J)I15D ) a n d  AN OTHBK (P t A lN T I K F R ,) ,  APPH I.LAN 'I’ S, 2 6  a n d  27

'0.

SREE RAJAH T.'P. R. S, L. B, SADRUSAKNAMA ARAD 
DUrxARAZTJ D. K. D. R. BAHADUR GARU a n d  wvis 

OTHEBs ( D e f e n d a n t s ) ,  Rissi'Oj^dents.*

( I n d ia n )  Q o rd ra ct A c i  ( I X o f l S 7 2 ) ,S 3 .  G9 a n d  l O — S u it  f o r  c o n i r ib u t i o n — C o -o w n e ra  

— P w c h a s e r g  o f  d i f fe r e n t  ^ o r t io n g  o f  m m in d a r i - ^ A t t a c h m m i  f o r  a r r e a m  o f  

r e v e n u e — P a .y m en t hy a  p u r c h a s e r  o f  th e  w h o le  a m o m t  o f  a r r e a r s  - S u i t  b y  

h im  f o r  th e  e n t i r e  a m o u n t  a ija in s t  th e  z a m in d a r  a n d  th s  o th 'ir  p u r c h a s e r —  

F e r m n a l  H a U lity  o f  r e g i s t e r e d  h o ld e r  o n l y — L ia b i l i ty  o f  s h a r e  o f  th e  o th e r  

p u r c h a s e r — Z m i n d a r  l ia b le ,  o n ly  f o r  f r o j io r t io n a t e  s h a r e -~ S j ,le -p fo c e s d a  o f  

z 'm iin d a r^ , U a U lity  o f — P r o p e r t y  ^ u trtly  in  A g e n cy  T fa c iH '~ D p fs n d a v t -  

p u rch a a e r , r e s id e n t  t h e r e i n -  J u r is d ic t io n  o f  S u b o rd in a te  G o u r i . '

The plaintiffi was a purchaser, in an auction sale lield in execution of a decree, 

of some villages in a zamindaTi of which the .firsfi defendant m e  tha rngiatored

(1) (1911) I.L.tt., 34 Mrid., 51.
*^̂ Appeal No, 93 of lyxi.


