
tlie present case takes the^same view. Tliat beiug so,, I  think it e a .ta h  

would be quite wrong for me to give exprf -̂ssion to any opinion 
tliat might tend to unsettle tlae former decision of tliis Court, or JiAUADUE
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■y.
give any encouragement to its cliallen^e in other cases. The Renqa Rao. 
expressions used in the Privy Council in V e l la n h i  V e n h a ta  ,
Krishna Rao v. Venkata Eama Lahshni{l) were not really Trotteb, J. 
necessary to the decision and I think if the decision in Kalierla 
Ghuhkamma v. Kaherla Pimnammco{2) is to be challenged, it 
must be challenged elsewhere than in this Court. The appeal 
fails and' is dismissed with costs. 1 agree with the order 
proposed ia my Lord^s judgment.

S.K.

APPBLL.^TE CIVIL.

Before i f f .  Jiistice Sadasiva Jy-iiar and Mr, Justice Baketui'U.

A. M. ROSS (Authorized Aotisnt oii’ certain T ka Comi’aniii's and i9.i5. 
Labour Assooutioks in Assam; (P la in tifk ), Appellant, stĵ aud̂ fu

rv.

THE SECRETARY OF STATE FOR INDIA IN' OOUNCIL 
( D e fe n d a n t) ,  R espo n d bn t .*

Secretary oj State in Council, suit against, in respect of illegal order of District 
Magistrate vmder Assam Lalour and Emigration Act (VI of sec. M,
and a,ho for alleged defamation in a Qovernment Order—Damage, remoteness 
of—Liability of defendant under the Government of India (I d/1 8 5 8 )~ A ''o 

liability, on the groimd that the order %oa.n made in the course of employment, 
and that the acts were done by Qovernment servants iv the eteercise of datu. 
■toryfomrs—Alleged ratification by the Local Govevnment—Qovernment Order 
■—Absolute privilege—Absence of malice,

Suit by the plaintiff, wlio represented the ABsani Labotii- Supply AsBOoiation 
ill G-aujam aud other districbs, against the Secretary of Btate for India in 
OoTmoil for damagoa in respect o£ two orders of the District Magistrate of 
Ganjam suspondinf!: and dismissingf ona T.S., the local agent oi! the Assooiauon 
in Gaiijam, and closing his depot to recruiting under the Asaam Labour and 
Emigration Act (VI of 1901), whereby (iho plaintifr was prevented from earning 
frotn the memberfi of the association his coinmisaiou of seven rapoea for oack 

sent to AsaaTii; and for an allegod_ libel on the plaintiff ia an order 
passed by the GovoJpnor»in.OounciI on appeals by tho plaintiff and others 
against'the aforesaid orders, in which it was stated that the, plaiutitf’a own 
o o n d u o t  was not altojjether above suspioion,

(1) (1876) I.L.R., 1 Mad., 174. <3) (1914) 28 M.L J., 72.

* Original Side Appeal No. 82 of 1913,



Hold 1)3' tae Court ob aj^peal (aiBrmiBg tihe judgment of W a h is , J., on the 
Original Side) fcbat; (1) As the actioH of the ^?follector and Districb Magistrate 

SecrK'Eauy who was found to have acted-vvitlioul;-a.i>7 malice was not direct«d agiuust tlie.
OF .̂ T.a’i e for but oulj ag-ainst others ;ind as the injury to the plaintiff, if any,

WHS ni.it tlie direelj couseqiienco of the Oolleotor’a ad, but was oidy very 
romotely cnnnected with it, the plsiintifl’ had no causo of action ; and (i!) The 
Govci'uor-ia-Council waiS init liable lor tho publication ol the dpitunation as 
the same was done on a pxi-vileged occasion, i.e., in the coarse of its olFicial 

duties.
fnrther, by Sadasiva A yvak, J .--[a ) Even tlie Collector and District 

Magistvite -waa not periionally liable as he only did his duty imposed on him by 

the statute [viz,, section 22, danse (3j of Aasam Labour and Emigration Act 
(FI of 1901) j j and (b)aaindoiug so he was not the agent oi:''cno Government 

and as the act 'vvaa iLot done on Government’ s behalf, tho Grovernment c.ould not 
ratify tlie yame, nor could G-oTornrnont be liable evun if it ]iad ratiliodthe same.

Held further., by Bak&weUjj J., that so far as the plaintilf wa« concernod, as 
he,was neither an employer nor hia agent^^e was, according to the Act, carrying 
on an illegal business and his suit was liable to be dismissed also on this 

ground.

AppisAL from tbe jndgment of W a l l is , J., in C iv il‘Suit No. 51 
of 1911.

Tlie facts of filie case are fully set out in the original judg­
ment of W a l l i s ,  J,, in Boss v. Secretary of 8tate{l), and in the 
tsecond paragraph of the judgment of Mr. Justice S a d a s iv a  

A y y a e  on appeal, for which, see below.

G. P. Ramasivmiii Ayyar, A. KrisJmaswami Ayyar and
if . Stihbaraya Ayyar for the appellant.

The HonouraWe Mr. F. M. M. Oorhet, Advocate-QeneTal and 
W. BaHm  for the respondent,

SAhAsivA Sadasiva Ayyab, J.~—The plaintiff is the appellant. So
a-syab, J. Iqj. g,g this suit (which is brought to recover damages against

the Secretary of State for India in Council) is based upon ciie 
suspension and dismissal of Rama Sastri (a local ” agent of 
the Assam Planters) by the Collector and District Magistrate of . 
G-anjam, the plaintiff gave up his contention that such suspeu- 
sion and dismissal wei'e wrongful.

The remaining facts on which the claim is founded are 
, (o) that the Collector and IJistiiot Magistrate on th§«*^r1B 

Februaxy 1910 closed a labour-recruiting depot at Berhampur, 
that recruiting depot having been intended for the accommoda­
tion of coolies recruited on behalf of certain Tea Planting
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Associations in Assam of wliich. associations the plaintiff liad Eoss 
l)een iippoiBted as ageat j ())] that the Governor iu Council l3y 
;i Government Order, dated Octo'ber 1910, ratified and ok WTrtTK

confirnied tlie (Jolleclior’B order closiiin-^^ depot till that date » -------
(c) liiat the Goveriurient oti t'ne said 'PStli October 1910 in tlie 
said order nuwle tlio deiamaitory remark tliat “ tlie conduct of 
Mr. Boss (the plaiiitiff) was iiot wholly alcove suspicion 
the matter of tlie irregularities oomuiitted by the looa.I agent^
T, S. ilauia iSastri  ̂ on accomit of which irregularities Bam a 
Sastri'’s, license as local ageut was cancelled b j  tlie Collector 
and DiHtriet^^t^'istrate.

The learned CiiiKii’ Jpsx'icis who tried this case on the 
original side distaiKsed the suit making certain ohservations in 
his judgiuent wliich observatiu'pi might be seated as followSj*v 
using ill great part the words of the learned C h i e f  Jdsi'ICe ;—

(1) The Collector’s order of February 1910 closing’ the 
depot to recrnitiug by the g-iu'deu sardars working under the 
Assam Labour and Emigration Act VI of 1901 on behalf of tbe 
Assam Planting Associations was ultra vires.

(2) The Secretary of State in Council is not legally liable 
for the tortious acts of the Collector of Ganjavn or of the 
G-overuor ui: Madras in ConiiciL If section 416 of the old Civil 
Procedure Code realls laid down that the Secretary of State 
can be made liable for the tortious acts of a local Government 
o r^^an  officer of that Government notwitlistanding that the

^ a s t  India Company would not have l)een liable for such acts 
that section is ultra vires of the Indiaii. legislature as opposed 

• to the provisions ô f the Indian Councils Act of 1861. I f  the 
decision in Vijajiamtjhava v. Sufefarij of State fo r  India(l) 
holds otherwise, it is no longer an authority as opposed to the 
Privy Coimuil decision iu Mjmmit v. The Secretary of State{2),

See also Sldvahhaja v. Secretary, o / Slate fo r  India.{8), In 
JJhacJcjen Daiiaji v .  T h e  dJa,si'- I n d i a  Co'inpani/{‘i},. Sir Eeskin®
P eeim held tliat the only ratification which would bind the 
*coTnpf!^ was a ratification by the ('oiirt of Proprietors itself.
This is not a case in. vvliicli a petition of right would lie against 
the Crown. Hence this action against the Secretary of State

(1) (1884) LL.li., V Mad., 466. (2) (1912) I.L.ll,, 40 Calo„ 891 (P.O.).
(3) (1904) 1.L.XI., as Boto,, 814. (4) (1843) 2 Morley’s Bigest, 307/



liosa wlio is not alleged to have liimsel^ ratified the Collector’s acts 
Sbcketar\ or the Local Government's ca,nnot lie.
05 State 3̂\ l-jx Tobin Y. ReifJVj -i;'. was held that independently of

FOE I n d ia ,  i  J
-----  i)lie doctrine that t l^ /K in g  can do no wrongs the Grown

Iyyar^J. could not be made liable for the action of a Government ser­
vant purporting' to act under a statutory power conferred upon 
him beciinse the action of a Government servant purporting 
to exercise a statutory power cannot be held to be an act done as 
an agent of the Grown— see Shivahhaja v. Secretary of State for  
India(^}. There can be no ratification by the principal of such 
an acfc, as such an act was not done on behalf o f t !^  principal.

(4) As regards the alleged libel jby the Madras G-overnmentj 
the Secretary of iState (defendant) is not liable for reasons

••^already stated a;a the publication of tho libel was not (a) made 
under the orders of the Secretary of State, or (&) made on his 
behalf and ratified by him— see Jelmigir v. Becretary o f  

Stateiji).
(5) In Grant v. The Secretary of State for India in Council{4)^ 

it was held that the Secretary of State was not liable for the 
publication of an alleged dibel in the Fort St. George Gazette as, 
at all events, the libel was not alleged to have been published 
inaliciously and without reasonable and probable cause: see 
also Chatterton v. The Secretary of State for India in GomuU[b).

In the decision of this appeal, I shall confine myself to the 
following questions on which wo have heard arguments from the 
appellant’s learned vakil, Mr. 0 . P. Bamaswami Ayyar :—

(1) Whether the Collector's act in closing the plaint depot 
gave a cause of action to the plaintiff against the G-overnment.

(2) Whether even the Golleotor and District Magistrate of 
Ga,niam who passed the order closing the depot is liable to the 
plainti'ff.

(3) Whether assuming that the remark in the Government 
Order referred to in the plaint is libellous and was published, the 
statement is privileged and the Governor in Oounoil cannot be 
made liable for making and publishing that statemeai;.

There can be no doubt that the Collector (aud District Magis­
trate) in ordering the closing of the depot intended to use the

(1) (186^) 33 L.J.O.P,, 199 at p. 210.
(2) (1904) 28 Bom., 314 at p. 335. (3) (ly03) G Bom. L.li,, 13L,
(4) (1877) S O.F.D., m  at p. 453. (S) (1895) 2 Q.B„ 189,
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powers given to him loy secUpti 22, clause (3) of the Assam Lnbour Koss

and Emigration Act V I  of 1 9 0 1 ^  That clause says: W here SEcHBwitY
the Superintenclent ”  (in this ocase the Collector and District oi?

'  FOB I W D U .
Magistrate) considers that any depl3iii.is unhealthy or has -----
become unsuitable for the purpose for^Vhich it was established 
he mayj by order in writing, prohibit the use of the depot for the 
reception and lodging of labourers.”

I am clear that the Government cannot be made liable for 
illegal orders made by the Collector and District Magistrate 
purporting' to use the powers given by the Statute Law, the 
authority v. (1);, folloxTed in ShivahhajaY. Secretary
o f State fo r  India[2), being, in my opinion ,̂ almost conclusive on 
this point. The District Magistrate who purported to vise the 
powers given by the Statute Letot cannot be treated as the AgaEj^ r̂ 
of the Government of Madras ]jor can the Government ratify 
that act so as to mahe itself liable for that act  ̂ because the act 
was not done on its behalf and the Government cannot be treated 
as a principal and the District Magistrate as its agent when the 
latter purported to exercise statutory powers, W hen the duty 
to be performed is imposed by law on the agent , . . ,
“ the employer is not liable for the wrong done by the agent in 
such employment.”  See Tobm v. Beg.(l) and Nirealia Tmmhi v.
Baiter (8). Before leaving this part of the case, I  might fi.p.ally 
add that on the highest grounds of public policy, the Govern­
ment should not be made liable for the tortious acta of ith agents 
or servants except probably for acts done in the course of those 
kinds of transactions which even an ordinary private m^tcantile 
firm can enter into. ThiSj namely, the civil irresponsibility of 
Governm ent “  for torlious acts of its agents has been assumed 
as undoubted law in Rogers v. Bajendro and'though it

may be argued “that the observation was obiter, the obiter of the 
Privy Council expressed through, the mouth of that most eminent 
jurist; His Lordship th i Right Honourable Dr, L ushington,

, oii^htj I think; to be followed by this Court.

further of opinion that the District Magistrate him» 
self even in his personal capacity.cannot be' made^liable to the 
plaintii! for the djrder made by him to dose the depot, though
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(1) (1864) 38 L,J.C.P., 199 at p, 210, (2) (1904) I.L.R., 28 Bom., 314 at p. 826.
(8) (1901) Ail^.561 at p. 575.., (4) (1860) B 108 at p. 131,



Koss it was'BTi illegal order. I sliall as|.iinie that the depot) was a 
Secretaey provided by iilie looal agent [wlio
OF Statr .̂^9 boiiird to prbvide such a Tinder elaiise (8) oi: rule 11,

j t o r I jsdia. _ _ • • f  j 1
------ made bv the loc îl ^ "-er-nm eiit' m exorciBC oi the power

a^yiaT^J. coi^feiTeii on tlie G o m "L %  iu Ooiinfiil by section 91, clarise (6) 
of tlie'Asssdm Lii,b6iir atid Einigratioa Act] but tliat thtiiti SM,me depot 
Wcih also the depot provided bjr tlie Pointers’ .g’ftiHlen-'pardfiirs 
under section 62, ;clause (1) of Act V I  of 18,01. The illegul 
orSer-.oi the ■Pistjpict-'Magisfcrato affected directly ohly the local 
agest -and' tljeii, it ,affacted tlie'garde u sardars'f the IdCkfegShb^a 
license having been properly eahceileil, lie hiid,'’^  cause of 
action against the Distriofc Magistrate. Assuruiiig thjit the 
sardars and even tho plaintiff's ernplo;fei'S whose labour supply 

T'^s. cut off are entitled to sue i/olloctor and District Ma,gi«~
trkfce for damages, the; have not brou^^ht any suit. It is the 
plaintiff who has lost his expected corami^^sioii as agent that has 
bronght this suit. No malice or fraud or deceit is alleged as 
against ihe Collector and District Magistra,te. Has an agent 
a light to bring- a s u it jo i  recovery of damages iucurred by 
him against a person who illegally prevented his principal’ s 
garden sardars from taking their coolies to the Emigration 
depot if the tort-feasor is not proved guilty. (a), of personal 
malic|; directed agaifist the agent or of fraud or deceit, or (?:̂ ) 
if it i« not proved' thkit his object w-as to injure the plaintiff\s 
legal ri^^ht (to receive^commissiou from’ hia employers for coolies 
sent through the depol) ? The Collector and Distric't Magistrate 
\ms unfeter’no obligation created by coutraofcualj .statute or any 
other la^f to the plaintiff in the plaintiff’s inditfdual oapjaoity. 
The Collector’s action in closing the depot \las pjiased against the 
local agen^directjly and indirectly against .t he garden--sardars and 
Fill more ijidi^ctly against the planters? So fa t  as that action 
affe«|ed the .plaiutifi’s pocket, it did so in - the third or fourth 
tegree of remt.tenesa  ̂ so, to, ,̂vy. "Parages-from  some.of the 
judgments ini the well-HnfVvn cases C)t^Lmi],ey t .  (rye{l), South 
Waies :&inen^Fed&ratj.ion v. Glamargon ■ iJml C'lompa7iyi^^i^ 
Quinn y. i6ft^«w,(3)'*£nighl4be quo|ed (and they-jir’e usually^quoted 
in those case| wfeere a.persoBi \#o  is'not direo|jjr .affeolied by an

/  ........ .... r'‘.....'7'... ......................................................—  -........
(1) (1858) 2 m.A B., 216. (2) (1905) A.C., m ,

: ,,(3) 49S at p.,,.510, ,,
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B a k k v v k l l ,  i.

the facts that the plaintiff has been carrying on -an illegal Boss 
business, and that his complaint is that the defendant and his gKCBKT̂ RT 
agents have interrupted its course and prevented him from

”  . ^  F O R  I n d i a .
reaping its profits. I am of opinion that this suit might have 
been dismissed on the ground that the plaintiff has no right (>f 
action in respect of an illegal business.

If the plaintiff’s contentions were correct and he should be 
considered to be in the position of an employer I am still of 
opinion that he has no remedy. His vakil has abandoned the 
first part of the case  ̂ the suspension and subsequent dismissal 
of the local agent, and has relied upon, the closing of the 
plaintiff’s depot, and the latter act did not result in any direct 
damage to the plaintiff or his employers. The plaintiff has not 
shown that the garden sardars could not accommodate their 
labourers in other suitable places, and could not register their 
coolie s with the Government registering officers, and that the 
business of his employers could not be carried on without 
using this building, and the evidence goes to show that the 
stoppage in the flow of emigrants resulted from the plaintiff’s 
attempt to continue the system of registration by a “ local 
agent ” and the resistance thereto of the District Magistrate.
The latter’s jpower of appointing local agents is discretionary 
[section 64 (1)], so that the plaintiff oould not base his claim 
upon a refusal to appoint. It has not been shown that the 
District Magistrate was aware of the terms of the contract 
lietweeii the plaintiff and his principals, or of the manner in 
which a stoppage of the flow of emigrants would injure the 
plaintiff. The only evidence on this point appears in Mr. 
Macmichael’s cross-examination ; “ Q. You know that by this 
order (that is to close the depot) you would not only be causing 
loss to these tea associations but also to Mr. Boss personally ?
A. I knew in a general way that Mr. Ross was commonly 
interested. Q. And therefor.e that he would be financially a 
loser by this order ? A.  Probably.”

The District Magistrate cannot be presumed to have known 
that the plaintiff was remunerated in a manner which suggests 
an active recruitment of laboureis by him, and an infringement 
of the provisions of the Act. The doer of an unlawful act is 
liable for its ordinary consequences, but not for consequences 
which he did not and could not reasonably be expected to 
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Ross ioveBe&— Sharp v. P o w e l l { l ) ; and I am of opinion that tbe Distriofc

Srcr̂ 'tAKY Magistrate could not be expected to foiesee tliat Iiis act in cloaing"
OF S t a t e  the depot would result in so injuring tlie business of the plaiu-

___  tiff’s principals that further damage would resiilt to the plaintilf
Bakeweli, J. The ohservations of Lord P eivzange in Simpson v.

Thomson {2) relate to a negligent act but indicate.the manner in 
which the Oourfc will limit the liahilitiy of a tort-feasor.

I am of opinion that the plaintiff has failed to show that 
the damage complained of was the consequence of the M agis­
trate's act, and that in any case it is too remote to give a cause 

of action.
I agree with the judgment of the learned Ch[E1i' J obtice with 

respect to the claim for damages for defamation and with the 
order proposed by my learned brother.

N.K.
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APPELLATE CIVIL.

Before Mr. JusHcb Sesha,giri Aijyar and Mr. J u stice  Nap^.er.

1916. RANGASAMI A Y rA F G A E  (d ie d ) (liEi-HBSENTBi) nr EAMANITJA 
^ AYYAlSrGAR, M in o r , t h e o o q h  h is  n e x t  f r ie n d  LAKSHM i

■fH AMMAL (0'ee'kfdant)), Appellant,

'o.

SODRI AYYANGrAE (P laintiff), Respondent.*

Indian Wvideuce Aai (I of .1872), sec, 92, cl. (a )—Mistalce in saltf'deed  to the 
defendmt resisting suit for possessioTi—SpBciJic Relief Act (I  o/1877), sue, 31— 
Plea of mistake without previous rectijication of sale-deed, maintainability oj.

The combined effect of seofcion 9S, clause (a) of Indian Evidance Anfc (I of 
1873) aad of secfcion 31 of Speoifio ReJiof Act (I of 1877), is to cHtifcle eifchor 
party to a oonfcract whether plaiatifl! or dofeutknti to protect his right by prov 
ing a mistake in a m'iiten cootract, as e.g,, ia this case, a misDako in the 
desoriptioa of the property sold by giving a wrong survey number to the same. 
The facts that the party who is obliged to prove the mistake Jiaippens to bis a 
defendant in ths suit rasisting a claim for possession of that property and that 
he has not previously obtaiued a reotifioation of his sale-deed are no bar tu the 
ad'vanoement of the plea.

(i), (1872) L.R., 7 O.P., 253. (2) (] 877) Lll., 8 A.O., 279 at p. 289.
* Second Appeal No. 808 of 1914


