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the present case takes the,same view. That being so, I thinkit paan
would be quite wrong for me to give expression to any opinion VI?;‘;:;?::‘\
thab might tend to unsettle the former decision of this Court, or Bauavuz
give any encouragement to its challenge in other cases. The Tuxas Rao.
expressions used in the Privy Council in Vellanki Venkate . - =
Krishna Rao v. Venkata Rama ILakshmi(l) were not really Trorres, J.
necessary to the decision and I think if the decision in Kakerla
Chulkkamma v. Kakerla Punnamma(2) is to be challenged, it
must be challenged elsewhere than in this Court. The appeal
fails and is dismissed with costs. 1 agree with the order
proposed s my Lord’s judgment.

N.R.
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Before M. Justice Sodasive Adyyar and My, Justice Bofwwill.
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THE SECRETARY OF STATE FOR INDIA IN COUNCIL
(Drerespavt), Responpent.®

Secretury of State in Council, suit against, in respect of illegal order of District
Magistraie under dssam Labour and Emigration Act (VI of 1901), see. 91,
and, also for alleyed defamation in a Government Order—Damage, remoteness
of ~Liability of defendant under the Government of Indie Act (T of 1858)~-Ko
Licbility, on the groumd that the order was made in the course of employment,
and that the acts were done by Government servants in the exercise of statu-
-tory powers--Alleged ratification by the Local Government—Government Grder
~~Absolute privilege—dbsence of malice,

Buit by the plaintiff, who represented the Asyam Laboue Supply Association
in Ganjam and other districts, againet the Seeratary of Btate for India in
Couneil for damages in respect of two orders of the District Magistrate of
Gianjam susponding and dismissing one 2.8, the local agent of the Associntion
in Gtanjam, and closing his depot to recruiting wnder the Assam Lnbouwr and
Bmigration Ack (VI of 1901}, whereby the plaintiff was prevonted from carning
from the members of the association his eommisgion of seven rupees for each
'Ebmi- gent to Assam ; and for an alleged libel on the plaintilf in an ordoer
passed by the Governor-n-Council on appeals by the plaintiff wnd others
againet the aforesaid orders,in which it was steled thut the plaiutitfs own
oconduct was nob albogether above suspicion, -

(1) (1876) LL.R., 1 Mad,, 174, {2) (1914) 25 M.L.J., 72.
# Originel 8ide Appeal No. 82 of 1018,
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Hield by the Conrt on appeal (affivming the judgment of Warns, J., on the
Original Side) that: (1) As the action of the dollsctor aud Mstrict Magistrate
who was foand to have acted withoubany wmalice was not directed aguinst the
plainiill, but only agaiwst cthors and a8 the injurs to the plaintill, if wny,
was nob the divect consequence of the Collector’s act hut  wus ouly very
remotely connceted with 15, the plaintiff kad no cause of action; and (2) The
Governov-ig-Conncil wag nob linble fur tho publication of the defamation as
the sumie was done on o privileged occasion, ik, in the course of its official
duaties.

Held Turther, by SapAsIvS Avvagr, J.—ia) Hven the Collector and District
Magistrate was not persoually beble ag he only did big duty imposed on him by
the statute [viz., section 23, clavse (3) of Assam Labour and Emigration Aeb
(VI of 1901)]; and (b) asin doing so he was not theagent of the tiovernment
and as the net was uot dope on Government's behalf, the Government conld not
ralify the same, nor could Govermnent be liable gven if it had ratified the same,

" Held favther, by BagsWELL, J., that so far as the plaintilf was concernad, as
hewas neither an employer nor Lis agentbie wus, according to the Act, carryiug
on au illegal busivess and his suit wus liable to be dismissed also on this
ground,

AppeAl from the jndgment of Warwis, d., in Civil Buit No. 51
of 1911,

The facts of the case are fully set out in the original judg-
ment of Warwg, J., in Ross v. Secretary of State(1), and in the
second paragraph of the judgment of Mr. Justice Sapasiva
Axvar on appeal, for which, see below,

C. P. Romoswami Ayyer, 4. Krishnaswomi Ayyar and
M, Subbaraya Ayyar for the appellant.

The Honourable Mr. I, H. M. Corbet, Advocote-General aud
W. Barton for the respondent.

Sapasiva Avvar, J--The plaintiff is the appellant. So
far as this suit (which is brought to recover damages againss
the Secretary of State for Indiain Council) is based upon the
suspension and dismissal of Rema Sastri (a “local” agent of
the Assam Planters) by the Collector and District Magistrate of
Ganjam, the plaintiff gave up his contention that such suspen-
sion and dismisgsl were wrongful.

The remaining facts on which the claim is founded are
(o) that the Collector and District Magistrate on thews:f8
February 1910 closed a labour-recruiting depot at Berhampur,
that recruiting depot having been intended for the accommoda-
tion' of coolies recruited on behalf of certain Tea

(1) (1914) LL.R., 37 Mad., 55,

Planting
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Asgociations in Assam of which associations the plaintiff had
been appointed as agent; %}) that the Governor in Council by
a Goverument Order, dated 18¥h October 1910, ratified and
confirmed the Udllector’s order (slosing\ﬂ#) depot till that date?
(c) thut the Government on the said Feth October 1910 in the
said order mude the defamntory remark that © the conduct of
Mr. Boss (the plailﬂiif'i") was not wholly above suspicion” in
the matter of the irregularities committed by the local agent,
T 8. Hama Bastri; on sccount of which irregularitics Rama
Sastri’s licénse ag locul agent was cancelled by the Collector
and Dmtriut&hﬁstram.

The learned Cniny Jpsier who tried this case on the
original side dismissed the suit making certuin ebservations in
his jodgment which observatiogs might be stated as followss.
using in great part the words of the learned Cusrr Jusriow :(—

(1) The Collector’s order of February 1910 closing the
depob to recruiting by the gurden sardars working under the
Asgsam Labour and Emigration Act VI of 1901 on behalf of the
Asgais Planting Associations wag ultra vires.

(2) The Seeretary of State in Couneil is not legally liable
for the tortious acts of the Collector of Ganjim or of the
Governor of Madras in Conneil.  If section 416 of the old Civil
Procedure Code really lnid down that the Secretary of State
can be made liable for the tortions acts of a local Government
or gfan officer of that Government notwithstanding that the
&ast India Company weunld not have heen liable for such acts
that section is nlira vires of the Indian legislature as opposed
o the provisions of the Indian Comacils Act of 1861. If the
decision in Vijayaraghave v. Secrelary of Stale for India(l)
holds otherwise, it is no longer an authority as opposed to the
Privy Counul decision in Moment v. The Secretary of State(2),
Bee also Shiwabhaju v. Secretary of State for India(3). In
Dhackjee Dadegi v. The FHasi-Tudia Company(4), Sir Ersxing
Perry held that the ouly rvatification which would bind the
Comypesay was n ratification by the Comrt of Proprietors itself,
This is nob o case in which a petition of right would lie against
the Crown., Hence this aclion against the Secretary of State

G O P T T e

(1) (1884) LL.&., 7 Mad., 466.  (2) (1912) L.LR., 40 Cale,, 801 (P.C.).
{3) {1904) LL.R., 28 Bom,, 814 (4) (1843) 2 Morley's Digest, 807,
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who is not alleged to bave lnqu} ratified the Collector’s acts
or the Local Government’s aghs cannot lie.

(8) In Tobin v. Rey. (]; il was held that independently of
the doctrine that thesKing can do no wrong, the Crown
could not be made liagle for the action of a Government ser-
vant purporting to act under s statutory power conferred upon
him because the action of a Government servant purporting
to exercise a statutory power cannot be held to be an act done as
an agent of the Crown—see Shivabiaja v. Secretary of State for
India(2). There can be no rvatification by the principal of such
an act, as snch an act was not done on behalf of‘l‘;‘!‘m principal.

(4) As regards the alleged libel by the Madras Government,
the Secretary of tate (defendant) is not liable for reasons

~walready stated ag the publicatjgn of the libel was not (a) made

under the orders of the Secratary of State, or (b) made on his

‘behatt and ratified by bim--see Jehangir v. Secretary of

Sl'(ltﬁ(;}). .

(5) In Grantv. The Secretary of State for India in Council{4),
it was held that the Secrefary of State was not liable for the
publication of an alleged :libel in the Foré 8¢ George Gazetle as,
at all events, the libel was not alleged to have been published
malicionsly and without reasonable and probable cause: see
also Chatterton v. The Secretary of State for India in Counel(5).

In the decision of this appeal, [ shall confine myself to the
following questions on which we have heard arguments from the
appellant’s learned vakil, Mr. C. P. Ramaswami Ayyar :—

(1) Whether the Uollector’s act in closing the plaint depot
gave a cause of action to the plaintiff against the Government.

(2) Whether even the Collestor and District Magistrate of
Ganjam who passed the ovder closing the depot is liable to the
plaintiff,

(8) Whether assuming thab the remark in the Government
Order referred to in the plaint is libellous and was publistied, the
statement is privileged and the Governor in Council cannot be
made liable for making and publishing that statement.

There can be no doubf that the Collector (and District Magis-
trate) in ordering the closing of the depot intended to use the

(1) (1864) 33 L.J.0.D,, 199 at p. 210.
(2) (1904) LL.R,, 28 Bom., 814 at p. 825, (3} (1v08) G Bom. L., 131,
() (1877) 30.p.D. , 445 ab p, 483, (8) (189%) 2 .13, 189,
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powers given to him by section 22, clause (8) of the Assam Labour Rusva
and Emigration Aet VI of 1901,\ That clause says: “Where ggenmmany
the Supenniendunt” (in this rchse the Collector and District I‘f’:&‘l\;‘n”l’i'
Magistrate) “considers that any defhé.is unhealthy or has —

BADASIVA

become unsuitable for the purpose fortwhich it was established aAyyap, 1.

he may, by order in writing, prohibit the use of the depot for the
reception and lodging of labourers.”

T aw clear that the Government cannot be made liable for
illegal orders made by the Collector and Distriet Magistrate
purporting ~ to use the powers given by the Statnte Law, the
authority oft.'ovin v. Reg.(1), followed in Shivabhaje v. Seeretary
of :S’mfefm India(2), bemg, in my opinion, almost conclusive on
this point. The District Magistrate who purported o use the
powers given by the Statute Lw cannot be treated as the Apard:”
of the Government of Madras nor can the Government rafify
that act so as to make itself liable for that act, because the act
was not done on ity behalf and the Government cannot be treated
as & principal and the District Magistrate as ifs agent when the
laster purported to exercise statutory powws “When the duty
to be performed 1s imposed by law” on the agent
“ the employer is not liable for the wrong done by the agent in
such employwment.” See Tobin v. Reg.(1) and Nireaha Temaki v.
Baler(3). Before leaving this part of the case, I might finally
add thab on the highest grounds of public policy, the Govern-
ment should not be made liable for the tortious acts of its agents
or servants except probably for acts done in the course of those
kinds of transactions which even an ordinary private mercantile
firm can enter into. This, namely, the eivil irvesponsibility of
Government ¢ for tortious acts ” of its agents has been assumed
as undoubted law in Bogers v. Rejendro Duti(4), and’ though it
may be argued *that the observation was obiter, the obiter of the
Privy Council expressed through the mounth of that most eminent
juvist, His Lordship thé Right Honourable Dr, Lusmrvetox,

. ou\ght I think, to be followed by thls Court.

™0 further of opinion that the District M@‘gmtmte him-
solf even in his personal capacity cannot be made liable to the

plaintiff for the crder made by him to close the depot, though

. % *
(1) (1864) 38 LJ.C.P., 109 ut p, 210, (2) (1904) LL.R., 28 Bom., 314 at p. 825,
(8) (1901) A.0.,.561 a5 p. 875, (4) (1860)8 M.LA., 108 ab p. 181,



Ross
o,
SECRETARY
oF STATE
wor INDI4,
SADARIVA |
AYTAR, J,

786 THE I'NDIAN LAW REPORTS = [VOL. XXXIX

it was an illegal order. I shall aspume that the depot was a
place wihich was prov ded neh ,nn v by the local agent [who

was bonnd to lzmvﬁe such a de. ‘?‘)f under clanse (8) of rule 11,

made by the local @overument in exercise of the power
couferred on the.Goverif(;:-‘.' in Counail by seetion 91, clanse (&)
of the Asicim Ligbeur aud Faigration Act] but fr;hatj that sune depot
was also the depot provided 1)3; the Plunters’ gardengardary
under section 62, clanse (1) of Aet VI of 1901, The illagal
order of the Digtrict Magistrate affected diveetly outly the local

agent aml thon it affacted the '\'.Wdcu ardars the locobagdnt’s
license having been properly eaicelled, he wifil = cause of

action against the Districh Magistrate. Assaming that the
sardars and even the pluintiff’s emplofers whose labour supply
Twas. cut off are entitled to sas thd Gollactor and District Magis-
trate for damages, the; have not brought any sait. 1t is the
plaintiff who has lost his expected commission as agent that has
bronght this suit. No malice or frand or deceit is alleged as
against the Collector and District Magistrate. Has an agent
a right to bring a suit for vecovery of damages jncurred

Lim against a person who illegally prevented his principal’s
garden sardars from taking their coolies to the MHmigration
depot if the tort-feasor is not proved guilty (a).of persoual
mahcgu dirécted against the agent or of frand or deceit, or ()
if it ismot proved that his object was ‘to injure the plaintiffs
legal right (to receive commission frow! his employers for coolies
sent through the depoﬂ ? The Collector and Distridt Magistrate
Was untter Do obligaiion creabed by conbractual, statute or any
other lay to the plaintiff in the plaintif’s individual eapacity.
The bollectm s action in closing the depot Was passed against the
local an'ent“ directly and indirectly against the garden-sardars and
¢till move indizectly against the planters® So faft as that action
affeefed the plaintiff’s pocket, it did so in-the third or fourth
3601‘96 of remuteness, so to sy - Py l»é‘:’we‘i« from some of the
Judgments in the well-knoswn cases of Lum]ey V. _/(’(l) South,
Waldes Hiners), Fe deration v. Glamargon Coal (ompam ,?ﬂ'u?
Quinn v, Lea%pwn( d)*mwhug he quo;ed (a.nd Lhev,a.re usucLlly‘gquoted
in ’nhose o&sua where a person who is ‘not direofy affected by an

f

e e i = e e < s e s e s e s ke e e v el

(1).(1553) 3 K. & B., 216, (z;'(mos) AL, 489,
©.(3) (1901) A0, 405 ab p. 510, -



VOL. XXXIX] MADRAS SERIES 791

the facts that the plaintiff has been carrying on -an illegal
business, and that his complaint is that the defendant and his
agents have interrupted its course and prevented him from
reaping its profits. I am of opinion that this suit might have
been dismissed on the ground that the plaintiff has no right of
action in respect of an illegal business.

If the plaintiff’s contentions were correct and he should be
considered to be in the position of an employer I am still of
opinion that he has no remedy. His vakil has abandoned the
first part of the case, the suspension and subsequent dismissal
of the local agent, and has relied uwpon, the eclosing of the
plaintiff’s depot, and the latter act did not result in any direct
damage to the plaintiff or his employers. The plaintiff has not
shown that the garden sardars could not accommodate their
labourers in other suitable places, and could not register their
coolies with the Government registering officers, and that the
business of his employers could not be carried on without
using this building, and the ovidence goes to show that the
stappage in the flow of emigrants resulted from the plaintiff’s
attempt to continue the system of registration by a “local
agent ” and the resistance thereto of the District Magistrate.
The latter's power of appointing local agents is discretionary
[section 64 (1)], so that the plaintiff could not base his claim
upon a vefusal to appoint. It has not been shown that the
District Magistrate was aware of the terms of the contract
between the plaintiff and his principals, or of the manner in
which a stoppage of the flow of emigrants would injure the
plaintiff. The only evidence on this point appears in Mr.
Macmichael’s cross-examination ; “ Q. You know that by this
order (that is to close the depot) you would vot only be causing
loss to these tea associations but also to Mr. Ross personally ?
A. 1 knew in a general way that Mr. Ross was commonly
interested. Q. And therefore that he would be financially a
loser by this order ? 4. Probably.”

The District Magistrate cannot be presumed to have known
that the plaintiff was remunerated in a manner which suggests
an active recruitment of laboureis by him, and an infringement
of the provisions of the Act. The¢ doer of an uwnlawful act is
liable for its ordinary consequences, but not for consequences
which he did not and could not reasonably be expected to

58
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Ross  Toresee—Sharp v. Powell(1) ; and Iam of opinion that the Districk
Sroomrany  Magistrate conld nob be expected to foresee that his act in closing
of 81412 the depot would result in so injuring the business of the plain-

ron INor. tiff’s privcipals that forther damage would resnl to the plaintiff
Basewsit, J. o celf, The observations of Lord Prxzance in Simpson v.
Thomson (2) relate to a negligent act but indicate.the manner in

which the Court will limit the liability of a tort-feasor.

I am of opinion that the plaintiff has failed to show that
the damage complained of was the consequence of the Magis-
trate’s act, and that in any case it is too remote to give a canse
‘of action.

I agree with the judgment of the learned Cier Jusrics with
respect to the claim for damages for defamation and wibh the
order proposed by my learned brother.

N.H,

APPELLATE CIVIL.
Before Mr. Justice Seshagiri Ayyar and Mr. Justice Napier.

1915, RANGASAMI AYYANGAR (p1ep) (keekespyesn sy RAMANUJA
April 80. AYYANGAR, Minor, vHROUGE HIs Nex? FRIEND LAKSHMI

LIn o Trrs AMMAL (DeruNpANT)), APPELLANT,
/.
V.
SOCRI AYYANGAR (Pramstier), REsponpeur,*

Indian Bvidence Aci (I of 1872), ssc, 92, ¢l (a)—Mistake in salo-deed io the
defendant resisting sudt for possession—Specific Relicf Act (I of 1877), suc. 81~
Plea of mistake without pravious rectification of sale-deed, maintainability of.

The combined effect of section 92, clause (@) of Indian Evidence Act (I of
1872) and of section 81 of Speoific Relief Act (I of 1877), is to entitle wither
party to a contract whether plaintiff or defendant to protect his right by prov
ing a wistake in a written contract, as ey, in this ecase, a mistake in the
desoription of the property sold by giving a wrong survey number to the sama,
The faots that the party who is obliged to prove the mistake happens to be a
defendant in the suit resisting a claim for pousesaion of that property and that
he has not previously obtained & rectification of his sals-deed are 10 bar tu the

- advancement of the plea.

(1) (1872) LR, 7 0.P., 258 (2) (1877) LK., 8 A.C,, 276 at p. 289,
¥ Becond Apposl No. 808 of 1914,



