
APPELLATE CRIMINAL.

Before Sir John Wallis, Kt., Chief Justice, and Mr. Justice 
Ooutts Trotter.

1915. Be ABIBtTLLA RAVUTHAN alias KABIB RAVQTHAN
ASfD THREE OTHERS *

8 an<l 9.

Criminal Trocedure Code {Act V of 1898), sec. 342—EigM of the Magistrate 
or Semons Judje to put q'̂ iestions or take statements from accused when no 
evidence giuen hj prosecution to imflicate Answers taheti from
accused in contravention of t̂ ection 342, not admissible in evidence.

If in a criminal case tlio prosecution, had not lot in auy evidence implicatiag 
the accused or some of the accused in tlie crime charged, the Magistrate ie aot 
entitled under aeotion 342i of Criminal Pi‘ocoQ.Tire Code to put qneslions to such 
accused or to invite them to make a Btatement; and this rule ecpally 
applies to trials before the Sessions Court. Answers to questions received by 
the com Hitting Magidtrate in contravention, of aeoiion. 842 of the Criminal 
Procedure Code are not aduiissible in evidence against the accused in the 
subsequent trial before the Sessions Court.

Mohideen Abdul Kader v. Emperor (190 i) LL.Tl., 37 Mad., 238 and Reg, v. 
Berriman (1854) 6 Cox Or. 0., 3S8, followed.

A ppeal  againsfc tLe conviction aad judgment of H . 0 .  D. HAEDiNi3j 

District Judge, Tricliinopoly, ia vSessions Case No. 7 of 1916, 
committed by T. P a l a h ia n b i Seoond Class Magistrate;
Aravakurichi; in Police Repoit No. 13 of 1914.

In this case tlie accused Nos. 2 and 4 were convicted of 
forgery of a promissory note and accused Nos. 6 and 7 were 
convicted of abetting the same.

Against ttiSj accused Nos. 2, 4, 6 and 7 preferred tliis 
appeal.

Dr. 8 . Swaminathan for the appellg/nt.— There was no evidence 
givea by the proseonfcion against fche accused Nos. 2, 6 and 7 
before the committing Magistrate and the Magistrate was not 
therefore entitled to put any questions to them or to take any 
atatementa from them. Section 342 of Criminal Procedure 
Code enables him to do so only if there are circumatances 
appearing against the accused in the evidence giyen by the 
prosecution and the only materials relied on by the Sessions
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Judge for convicting tliem are tlie answers given "by them to Re 
qtiGsfcions pati by him and by tlie committing Magistrate. Such ErvuTHAN. 
answers cannot be treated as evidence and the prosecution is 
not entitled to fill up a gap in its proof by what is improperly 
elicited from the accused. Eeference was mada to MoMdeen 
Ahdul Kader v. JUm^yeroril), Sasantha Kum,ar Ghatiah v, Queen'  ̂
JEmpress{2), Queen-JSmpres^s v. Hawthorne{B), Queen-Empress v.
Viran{4), E,aian Lai’s Unreported jadgmenfcSj page 679 and 
Beg. V, Berrima'n{h). As regards the other accused his coU" 
viction is based on highly interested evidence.

G. Sidney Smith for the Public Prosecutor for the Crown 
argued that the suspicious appearance of the promissory note 
jusfcifiGd the action of the lower Court and that as against the 
fourth accused, there was the evidence of prosecution witnesses 
Nos. 1 and., 2 which, it was submitted, was believed by the 
lower Court.

The following judgment of the (Jourt was delivered by
OouTTS Trottee, 3 ,— There was no evidence before the Sessions Wailis, c j . ,

A N D  O O U T T S

Court against accused Nos, 2, 6 and 7 other than their own admis- Tbotteb, J. 
sions in the Oonrt below and the Sessions Court itself. The admis
sions in the Courb below were made in answer to an invitation from 
the committing Magistrafce to say what they had to say. A t the 
time when these statements were made in the Court of the com» 
mitting Magistrate the prosecution had given no evidence at all 
involving any one of these accu.'sed, as appears from an examina

tion of the record of the evidence given in that Court. Section 
842 of the Code of Criminal Procedure only gives the Magistrate 
the right to question the accused for the purpose of enabling 
him to explain any ciroumstance appearing in the evidence 
against him. W e  think that where no evidence has been given 
implicating the accused; the Magistrate has no right under the 
statute to put questions to the accused or invite him to make a 
statement. W e  further th in t that if a statement is made by 
the accused in such circumstances it is not admissible evidence 
against the accused on his subsequent trial. This is' iu agree
ment with the decision of W hitk , C.J., in Mohideen AhAul
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jjp Kader v. Empernr{l) and the same principle was applied Ly 
Abibdlla EelEj J., in Bsg. v. Berrhmn{2) to a statement elicited i'rum a

___' prisoner improperly questioned by an examining Magistrate in

T^d^Godtts’ England. The same objection applies to the answers elicited 
T rotter , J. f r o m  the accused by the loarned Judge at the trial; and wo feel 

constrained to say that the learned Judge subjected the accused 
to a cross-examination which far outstripped anything enjoined 
or permitted by section, 342 of the Code. We set aside the 
convictions of accused Nos. 2, 6 and 7.

With regard to the Fourth acciiaed, there is some evidence 
against hiniy but it is practically the word of prosecution 
witnesses Nos. 1 and 2 against that of the fourth accused. The 
surronndiiig oircnTnstances throw no light on the probabilities 
of the matter and we do not thinlc i f  would be safe to convict on 
the evidence of two interested persons. W e set aside this 
oonriction and sentence also.

N.R.
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APPELLATE CIVIL.

Before Sir John Wallis^ K t., Chief Jiisiice, and Mr. Justice 
Coutts Trotter.

1915. .RAJAH DAMARA KUM ARA V E FK A TA P P A  NATAN IM  
BAHADUR VARU  (Late a minor but now o f f d i - l  age) 

1,8 and 29, (P la in t if f ) ,  Appellant in Appeal No. 225 oi? anu 
Respondent in Appeal N o. 130 o f  1912,

V.

DAM ARA RENGA R-AO ( L ate  a jiin o b  but kow  op fult, a g b )  

( B bFENDANT), RuSPONDKlfT IN A p PEAL NO. 225 OF 1912 AND 

A ppellant  i;n A pp k a l  No. 136 Of 1912,*

Mmdu LaiO'—Adoption hij jjunior nidow ivitho'ui/t conmltina senior widow iui with 
aapi%das' cDment, invalidity of—'Preferential right of senior wWoio to adopi.

An adoption made by a junior wid nv o£ a deceased Hindu pnrporfciag to 
Be toiade with the consent of the sapindas bnt w ith o u t  coM u ltiT ig  th e  senior 
wid-ow is iiwalid.

(1904) LL.E,, 27 (&) (1854) 6 Oox Or.O„ 388,
* Appeals Nqa, and 18C of 15)13.


