VOL, XXXI1X] MADRAS SERIES 727

the decision in Delroos Banso Begum v. Nowab Syud Ashgur Ally
Khan 1) aud Bunwari Lal v. Daye Sunker Misser(2).
We are not preparved to differ from it, and are of opinion

accordingly that the appellant is bound by the valuation in the
plaint.

C.MN,

APPELLATE CIVIL—FULL BEN CH.

Before Sir John Wallis, Kt., Chicf Justice, Mr. Justice
Abdur Rahim and Mr. Justice Seshagire Ayyar.
THE SECRETARY OF STATE FOR INDIA IN COUNCIL
(DEFENDANT), APPELLANT,
2.
ILLIKKAL ASSAN (piep) anp NINE ornERS (Prainrire axp
Derenpawts Nos, 2—4 svp Lucan REPRESENTATIVES OF THE
‘ Praistirr), Reseoxpunrs.®
Madras Land Bneroachment det (1IT of 1905}, ss. 5, 6, 7 and 14—Notice under

section 7T—Levy of penal assessment—Suii for declaration-- Cause of action—

Limitation.

A notice undor gection 7 of the Madras Land Encroachment Act (JIT of
1905) was issued Lo the plaintiff and penal assessment was thereafter levied
from him. Movre than six months after such levy the plaintiff bronght this suit

for a declarstion of bis title to the land, injunction and for the refund of the
assessment levied ;

Held, thab the notice under gection 7 of the Madras Land Encroachment
Act calling on the person in oceupation of the land fo show cause why he
skould not be proceeded against under section 5 or 8 of the Act doos nob give

rizo to a cause of action ; but that the snit was barred baving heen' filed more
than six wonths after the levy of asgessment,

Narayana Pillai v, Secretary of State (1912) 28 M.L.J., 182, approved,

Bhaskaradn v. Subbareyudu (1915) I.'T_(.K., 38 Mad., 874, considerad.
Spconn Avepal against the decroe of A. NARavaANAN NauBIaw;
Temporary Subordinate Judge of Palghat, in Appeal No. 847
of 1918, preferred against the decree of A. Vereuesw, District
Munsit of Parapanangadi, in Original Suit No, 650 of 1911,

Suit for declaration of title to land snd for an injunction
to restain the defendant (Government) from interfering with the
plaintiffs’ enjoyment thereof and for the refund of the penal
assessmeut levied by the Government from the plaintiff under
section @ of the Madras Land Encroachment Act IIT of 1905,

* Second Appeal No, 242 of 1914 (F.B.),
(1) (1875) 15'B,L.R., 173. (2) (1909) 13 C.W.N., 815.
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mar  The suit was brought more than six months aftor the levy of the
SOT;G;FEEEY sgsessment. The defendant (the Governmeut) pleaded that the
vor Inmia  plaintiff had no title andl that the suit was barred by limitation as
Aém provided by section 14 of the Act. The District Munsif dismissed
Spenomn xp PhE SULE on the merits. The lower Appellate Couwrt held that
Sesmicinl  the suit was barred under section 14 of the Act so far as tho

AYTaz, I3, refund of the assessment was concerned as it was brought more
than six months after the levy thereof ; bnt declared the claim of
the plaintiff in other respects holding that the special period of
limitation of six months provided by the Act was not applicable
{0 the same. '
The defendant preferred this second appeal.
C. Madhavan Nair for the Government DPleader for the
Crown. '
A. V. K. Krishna Monon for respondents Nos. 2 and 3.
C. V. Ananthakrishna Ayyar for respondents Nos, 5 to 10,
This Second Appeal coming on for hearing in the first
instance before SrEncER and SesHAcIRI Avyax, JJ., the follow-
ing Orpue or RerereNCE To A Huil BexcE was delivered by
—— Seexczr, J.—The question that arises for our decision is
S whether the period of limitation for a suit brought by a person
Avyag, 30, who seeks a declaration of his title as against the Government
on account of a notice issued by Government under Madras Act
TII of 1905 is six months as provided by section 14 of that Aet,
or some longer period as provided for suits brought unuder
section 42 of the Specific Relief Act.
In the plaint it is stated thab the Collector of Malahar sent
a notice to the plaintiff in Septomber 1910 stating that a certain
picce of land belonged to Government and offering the pla,int‘iﬂ"
a patta for a portion and requiving him to give up the rest at
onoe. In answer to thab notice, it isstated that the Collector was
required on 21st Decomber 1910, by a registered notice, to release
the claim set up by Government and to refund the penalty levied
under the Act. It is quite clear that the plaintiff’s suit is
barred, so far as the reeovery of the sum collected by Govern-
ment is concerned, and both the lower Courts have held the suit
_to be barred in this respect. Now, the cause of action is stated
in the plaint to have arisen on the 21st Decewmber 1910 when a,
dé:g;a.nd was sent to the Collector of Malabar and he did nog
comply with that demand. But the respondents’ vakil concedes
that, se for as a cloud was thrown upon his title by the action of
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Government, the cause of action must date from the mnotice sent
by the Glovernment in September 1910.

It was held in Narayana Pillai v, Secretary of Statel), that
there were only two causes of action by which a party might be
agerieved und have a right of suit under seetion 14 of this Act,
and that they were,{1} thelevy of penalty and (2} eviction or for-
feiture ; and the learned Judges who decided thaf case observed
that a person could not be regarded as ““aggrieved ”’ by a mere
preliminary nofice given by Government before exercising their
powers under the Act. Bub in Bhaskaradu v. Subbarcyudu(2)
another Bench decided that a mere notice or denial of the plain-
titf’s title to property, if taken under the provisions of the Act,
would give the plaintiff a cause of action upon which he mast sue
within gix months from the date of the act alleged. The learned
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Judges observed that, it the plaintiff did not feel himself

aggrieved by the notice, he must wait until some further action
was taken by Government, but if he alleged it to be a proceeding
under the Act, he was honud to sue within six months.

We find it difficalt to veconcile these two decisions of different
Benches of this Court. The later decision does not seem to have
taken account of the words in section i4: “such persons, for any
such caase of action unless such suit shall be instituted within
six wonthe.” “Such cause of action” appears to refer to the
proceedings mentioned in the first part of the section, by which
persons may “deew themselves to be aggrieved ”” ; but the expla-

nation shows that a person can be *“ aggrieved ”* within the mean--

ing of this section only by the levy of penalty or by sviction, and
this was pointed out in Nurayana Fillai v. Secrstary of State(1).
No doubt, the service of a notice is a preliminary act béfore
evicting the occupant of the land. |See sections 6 (2) and 7
of the Act.] But if a person possesses a substantive right to
esfiablish his title to property as against any other person who
denies his title, such substantive right will not be taken away by
an Act of the legislature without an express declaration to that
effect.  But as the decision in Bhaskarady v. Subburayudu(2) is
against the view we are inclined to take, we refer to a Full Bonch
the question— ‘

“ Whether a suit for a declaration of title to aland in dispute,
if brought in consequence of a motice given under Act IIT of

(1) (1912) 23 MLLJ, 182 (%) (1945) ‘T LR 38 Mad., 674
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1905 to vacate the land, is governed by the six monthe’ linitation
provided in section 14 of the Act?”

The other point argued on hehalt of Government is thab the
suib is barred by limitation under Act XXVIIT of 1860. Dut ou
this point we consider that the lower Courts were right i
deciding that therc was mno bar, as there is mo material for
deciding that the plaintiff had natice of the decision of the Survey
Oficer in 1903 and was concluded by it.

N. Grant, the Acting Government Meader for the appellant—
The reference turns upon the consbruction of section 14
of the Madras Land Encroachment Act (ITT of 1905)., Where
a person is in unauthorized possession of Government land, the
Grovernment can either assess him or levy a pel‘mlﬁy or evict him.
Under section 7 of the Act, the Government issned a notice to
the plaintiff to show canse why he should not be proceeded
against. At about the same time the Government imposed the
penal assessinent of Rs. 15 and collected it compulsorily.

[Wains, C.J.—Had the Government power to do that hefore
the cocapant showed canse ¥

Assaming that the imposing of the penalty was illegal, T
wounld submit that the plaintiff’s suit was barred under section 14.

On the 23st December 1910 plaintiff served a notice ou the
Government to release the claim ag that was a cloud on his
title. The plaintiffs state that their cause of action arose on
that date. The cause of action arose either when the Government
served the notice on the plaintiff in September 1910 or when the
plaintiff served the counber-notice on the Government on 21sb
December 1910.

{Aspur Ranu, J ~—Ias the Government passed any orders
on the notice by the plaintiff 7]

Yes, they refused to recoguize his olaim.

[Warng, 0.J.—Can the mere service of a notice which the
Government was authorized to issue, give a cause of action ?]

[Ssgagirt AYvar, J., reforred to Bhaskuradu v. Subbara-
yudu(1).]

[Ampur Rammy, §.—~What is the date of the order by the
Government on the petition by the plaintiff? The refusal by the
‘Government might furnish a canse of action.]

(1) (1915) LI.R., 38 Mad., 674,
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But that is not the case of the plaintiff here. There is no
cause of action apart from the imposition'of the penalty. The
remedy by recovery of the assessment paid, is now barred
under section 14 of the Act.

[Warus, C.J.—If a cause of action is barred for one purpose,
is it barred for every purpose 7]

Yes.

[Asvve Ranmd, J ~—When was the penalty imposed ¥]

In June 1910.

I have two points to place before your Lordships :—~(1) The
plaintiff’s cause of action, if any, arose when the penal assessmons
was levied, and (Z) that a mere notice to show cause under
section 7 does farnish a cause of action,

[WasLs, C.JJ ~In Norayana Pilias v. Sesretary of State(1), if
ig stated that notice is no grievance. Eviction or penal assess-
ment only gives rise to a cause of action.]

Braskaradu v. Subbarayudu(2) holds the other way.

[Warus, O.J—Bhaskaradu v. Subbarayudu(2) onply says
that the cause of action arises only when the Government denies
the title. The judgment refers o a notice to quit.]

Unrder section 6 (2) there is a notice to quit.

[Warnis, C.J.~~In this ease there was the penal assessment
only.]

A suit in which the levy of the penalty is the canse of action
is clearly barred under section 14,

[Asnug Ramm, J.~When the Government levies the penalty
again, the plaintiff can sue again.]

Yes.

8. Ranganadha Ayyar for 4. V. K. Krishna Menon for res-
pondents Nos. 2 and 3.

The fourth respondent did not appear in person or by pleader.

C. V. Ananthakrishne dyyar for respondents Nos. 5 to 10.

[Aspur Rammw, J—When do you say your cause of action
arose 7] .

‘When the notice was sent by the Collector.

[Arpor Ramw, J.—Then your suit is six months after that
date 7] - ‘ .

The six months’ limitation applies only to the special ach

- which the Collector is authorized to do under the Act.

(1) (1912) 23 M.L.J,, 162 (2) (1915) LL.R., 38 Mad., 674,
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[WatLs, C.J.—~The six months’ limitabion applies fo all
proeeedings under the Act and the sending of a notice is a
proceeding under the Act.]

[Aepur Ratiy, J.—1he Collector purports to act under the Act
and so the limitation provided by it will apply. Butif he purports
to act eutside it, then the ordinary provisions of law will apply.]

[Wars, C.J.~-The action of the Collector was to agk you to
show canse and that is not a canse of action. The Government
levied the penalty without waiting for the plaintiff's explanation
and a cause of action based on the levy of penal assessment is
barrad.]

The limitation referred fio only applies to a wuit to recover
the penalty paid and it has no reference to the other rclief that
the plaintiff may ask for.

[Apvuk Ramm, J.—As regards two of the remedies the dates
on which the causes of action arise are specified, bub as regards
the others, though no dates are specified on which the canses of
action arise, the limitation is provided by the Aet.]

[Aspur Rauim, J—Upon the terms of the reference the suit
is barred.]

The following opinion of the Court was delivered by
Warns, C.J.—We think that a notice under section 7 calling
on the person in occupation to show eause why he should not be
proceeded against under section 8 or section 6 of the Act, does not
give vise to o cause of action. This was pointed out in Narayena
Pillus v. Secretary of State(1l), and if the learned Judges who
decided Bhaskaradu v. Subbarayudi(2) were of a different opinion
we are with respect unable to agree with them. IPuyther, whether
the present suit be regarded as baged on the notice under
section 7, or on the levy of penal assessment in June 1910, more
than six months before the date of suit, it is in eithor view barrod
under section 14 because it was not instituted within six months
trom the time at which the cause of action arose.

This Second Appeal coming on for final hearing before Annur
Banmw end Sessaemt Ayvar, JJ., the Court delivered the
following

Juvament.—The appeal must be allowed having regard to the

Ramny avn” opinion of the Full Bench that there wag no cause of action based

SEYITAGIRY

cAYYAR; ] T,

on the nofice dated September 1910.

3y (1912 28 M.L.J,, 164! (2) (1915) I.L.R., 88 Mad., 674,
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The decree of the lower Appellate Court will be reversed g
and that of the Munsif restored with costs in this and in the SECEETaRY

oF STaTE

lower Appellate Courts. The memorandum of objections is Fok INpia
dismissed. Asoa
C.M. N, —
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AYYAR, JI.
APPELLATE CIVIL—FULL BENCH.
Before Sir John Wallis, Kt., Chief Justice, Mr. Justice
Seshagire Ayyar and Mr. Justice Plitlips.
RAMA AYYAR (DIED) aND ANOTHER (PETITIONER AND HIS
Lipgar, REPRESENTATIVE), APPRLLANTS,
N
RRISHNA PATTER (Cousree-Perirtoser), RESFONDENT.* 1914,
October
Foreign Cowrt—Agppearence by the defendant—Protest guainst jurisdwion— 14 and 21
Defence an the merits—To get vefund from the creditor’s son to whom the swit 1";;%
19,

debt was repatd and to wvoid arrest—Voluntary submission to jurisdiction. August 19

- . . USRI s v . and Novem-
The defendant who was sued in a foreign Court, viz,, a Court in the Cochin ber 28 and

State, uppeared and defended the suit against him on the merits but protested 24,
ngainst the juriediction of the Court. His reasons for appearing and defending ~— "~
the suit were : (1) thab the creditor’s son to whom he had repaid the snit debt Yo M4 Tige 8
vefused to refund the money unless he defended the suit brought by the
father and (2) that if a decres were passed against him, he might be arrested
when he wenb to Cochin on business or o see his relations ;
Held, that thie defendant mugt be deemed to have submitted to the jurisdic-
tion of tho foreign Court voluntarily motwitbstanding his protest against its
jurisdiction.
Parry & Co, v, dppasami Pillai (1880) L1 R., 2 Mad,, 407, overyuled.
AvpeAL against the decree of A. Encingrow, the acting Distriet
Judge of South Malabar, in Appeal No. 169 of 1912, preferred
against the order of V. K. Dsixa Aonagr, the Subordinate Judge
of Palghat, in Execution Petition No. 1471 of 1911, in Original
Suit No. 164 of 1084 on the file of T. M. Krisuns Mznox,
the Additional District Judge of Anjikaimal, in Appeal No. 50 of
1085 on the file of V. Kzro Erapy, the Chief Judge, K. Naravana
Magag and F. J, DeRozarto, Judges of Cochin. '
* The facts of the case appear from the OrpEr oF REFERENCE Of

TyasiL, .

% Appeal Against Appellate Order No.120 of 1912 (R.B). |



