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released, on furnisliing security • but the Higlx Court in making 
rales for tLe Presidency Small Cause Courts uuder section 9 
of tliat Act lias not embodied tLis provision in the rules and
I  have great doubt whether either sestion 30 of the latter Act 
or Order 21, rule 27 empowers the Court to take abend of 
the nature.

Sadasiva Ayyae, J.— I agree that the first question should be 
answei'ed in the negative. The decree debt of the plaintiff against 
the insolvent was provable in the insolvency. Hence section 
17 of Act III  of 1909 took away the jurisdiction of the 
Small Cause Court to pass any orders in execution without the 
leave of the High Court after the judgment-dybtor had been 
adjudicated an insolvent. The bond sued on was therefore 
obtained without iurisdiction and was void. I do not answer the 
other questions as the answer to the first question is snfficient 
for the decision of the suit.
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Provincial Insolvency Jci (IIIo f  1907), S8. 16, 47, 12, cl, (3), and a l—Insolvency 
Rules XXI, cl, (3) and V, all, 2 and 3—Givil Procedure Code (V af 190S), 0. 
Ill, r. 3 and 0. V, r. 12—Petition hj creditor to aijuaicate debtor an insolvent 
—Service of notice on agent, if f̂ ujjiaient—iffb not'ice: sertt hj Gowi through 
registered fOBt, effect of-—Acia of insolvency committed by agent, i f  auffideihi— 
Difference letween Bnylish and Indian Zaw.

Where a petition was filed iu, a District Court hy a creditor praying for an 
order to adjudicate hia dobtor an insolvent tinder section 16 oE tlie Provinoial 
Insoltrency Act and ii notice of Biaob petition, was served on Iiis local agent with 
a general power,of attorney from the debtor who ■yvas residing ontgide fclio juris- 
diction of tho Court.

Seld, that the service of notice on the agent was in law snificiBnt thongli 
no notice was sent by the Ootirt to the debtor ttxrongh registered post.
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K a m Amti B££ecb of sacbion. 47 of the Provincial Insolvency Aotj .'ind X X I , clauses 
V.  2  and 3, and iiule V, clause 2 o f  the Insolvency KnJes, coiisidored.

The Undor sectiom 4 of tlie Provincial Irisolvoncy Act, a debtor can bo adiadi-
B a nk  o f  . ,
M adeas. Ga,heA an in so lv en t npoxi acbs o f  ansolveiiio j co m m itte d  by lus ageiiL

In th e  m a t te r  of Brijunilhan Dobai/ (1897), 2 C.W.N., 306j i-efei’ved to.
Dndtn- tlit' Biigliali Law, an aQfc of bankruptcy mast be a personal act or 

default of the debtor and could nor be oonimitted through an agont,
Ex parte Blain (1879) 12 Oh.D., f)22 and Ooolce v, FogeZer (1901) A.C., 102, 

referred to.

Though, under section 16 of the i'rovinoial Inaolvenoy Act, an adjudication 
of the debtor as an iiisolveiifc relates back to the date of tho petition, the 
power of the debtor’s agent tnuler a general power of attorney ceases only with 
refereuce to his iloalitvgB viththe del)fcor’s propetty and th« carvying on of the 

trade but not with reference to othor aots of tho agent and one of those acts 
must be taken to be to stave off bankruptcy orders against the principal,

Iw re Point (1S93) 1 Q.B., 455, roferred to.

A ppeal against the Order of A. BdgingtoNj tlie Disfcrict. Judge of 
Soatik Malabar, in Insolvency Petition No. 7 of 1912.

The material facts of the case appear from the judgment 
K. B , Suhrahmaiiya, Sastriycbr for the appellant.
D. Ghamier for the respondent.

Oi.Bi'rEtD This appeal came on for hearing before Oldheld and TY&B.rr, 
Ttabji, JJ. JJ., who passed the following Oedbr !— The circumstances, in 

which the learned District Judge held that notice had been 
duly served on the debtor under section 12 of the Provincial 
Insolvency Act are not clear. W e must therefore call for a 
finding on the issues :—

1. What notices were served on the debioi* directly or on 
his Agent Visram ?

2. What attempts to serve the former were made by 
registered letter or otherwise ? and was Eule X X I  (3) of the 
rules framed under the Act complied with ?

3. W as it found impossible to serve the debtor direct ? If 
BO, what were the circumsfiauces in which a valid serviee was 
effected on Visram ?

Fresh evidence may be adduced. The findings will be sub­
mitted within six weeks from the date of receipt of records. 
Seven-days will be allowed for filing obiections.

In compliance with the above order the District Judge of 
South Malabar submitted the following FiNDiisa;—

A  finding is ̂ called for on issues
(1) What notioeg were served on the; debtor directli;  ̂ or on 

l îs Agent Visram ?
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(2) W hat attempts to serve the forraor were made by Kauanji
remstered letter or otherwise and was Rule X X I  f3) of the

 ̂ '  T h e
rules framed under the Act complied with ? B a n k  op

(S) W as it found impossible to serve the debtor direct ?
I f  so, what were the circumstances in which a valid service was 
effected on Viaram ?

1, It is admitted that no notice was served on the debtor
directly. But I  find that a notice was issued on the 6th December 
1912 by the Court addressed to Hirji Visram Sait, muktiar of 
Kaliaiiji Singji Bhai^ sole partner of the firm of Raysee Amar- 
ohand of Nagaram Amsom, Desam^ Calicut taluk, the address 
given in the Insolvency petition of the connter-petitioner for the 
service of notice and processes. The copy of that notice was 
affixed to the outer door of the dwelling house of Hirji Visram  
because he stated that he was unwilling to sign and accept 
the notice and that his principal should be added as a 
party.

2, It is proved by the evidence of Mr. Krishna Ayyar, valcil 
engaged in the insolvency petition that a registered letter 
(Exhibit H) was sent by petitioner’ s vakil Mr. Ramakrishna 
Ayyar to the insolvent Kalianji Singji Bhai intimating to him 
the fact that a petition has been presented and accompanied by 
a copy of the petition. This was addressed to Outch, Mandavi, 
and was returned by the postal authorities to the sender with the 
endorsement “ Left. Particulars not known. Returned to the 
sender ”  for which the receipt being H2, I find that this was 
the only attempt made to serve the debtor-

W ith regard to the latter part of second issue, I  find that 
there was no compliance with Rule X X I  (3) of the rules framed 
under the Act; because a.s it appeared impossible to serve the 
debtor in person the Court ordered on the 11th March 1913 that 
the notice given to the agent should be held to be snffioient with 
reference to Rule T  (2 ) of the rules under the Provincial 
Insolvency Act.

3 , It appears from the fact that the notice sent to the debtor 
by post by the petitioner's vakil was returned unserved and from  
the correspondence (Exhibits D, B, F and G) that the service on 
the debtor direct was impossible. It was not stated in the objec­
tion petition filed by Hirji Visram on the 11th March where the 
principal was. My finding on the first part of the third issue ia
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Kat.ian.ti consequently in tli© affirmatiye. W ith r e fe x e iic e  to the latter
part of the third issue, the miiktiarnama (Exhibit J) under which 

» 1 • t
B a n k  o f  the agent acts gives him sufficient authority to rep'res(3nt the
Mivr»BAs, vakalath executed by him for tho petition was in

p u r s u a n c e  of it. The service of the notice already referred to 
on the agent was service sufficient under Order III , rule 3, Civil 
Procedure Code and Order V , rule 12, Civil Procedure Code and 
with reference to rule V (2) of the Madras Insolvency Rules, I 
f in d  therefore that in the circumstances s ta te d  V alid  service was 

■effected on  Visram,
SfENOEB AWD This Appeal Against Order coming on for final hearing, 
iHiiiiiips, J.J, following JudgmeTit of the Court was delivered by S pencer, 

J. The appellant is the sole partner of the firm of Raysee 
Amarohand carrying un a money leading business at Calioulj 
with a head office at Bombay. On December 3rdj 1912 the 
Agent of the Bank of Madras, the respondent in the ease  ̂
presented a petition to the DiBtriot Judge to adjudicate the 
appellant insolvent and to appoint an ad interim receiver. On 
December 6 a notice signed by the Sarishtadar of the District 
Court (by order) went to the local agent to inform him that a 
petition to declare the appellant insolvent was posted for January 
21 and that he might appear and show cause against it. The 
agent, Visram Sait, refused to receive the notice on the ground 
that his master should be made a party, and it was served on him 
by ajffixture. On December 7, a notice of the hearing together 
with a copy of the petition was sent by the respondent's pleader 
through registered post to the appellant at Mandavi in Cutch, 
where he was thought to be residing, but it was returned to the 
sender as the addressee had '̂'Ijeft  ̂ Particulars aotknown/^ A t 
the hearing on January 21, notice was ordered by the Court to 
go to the principal debtor for March 11, but adrnittediy no 
further attempt was made to serve a notice of the date of hearing- 
on the debtor in person as it was found impossible to do so. On, 
March l i ,  the notice given to the local agent was declared by 
the Court to he sufficient  ̂ and on the same date the said agent 
filed in Court a oounter-petition on behalf of the appellant 
describing himaeH as his mnktiar. The proceedings were fully 
contested and ended on December 19, 1913, in an adjudication 
o| the debtor tinder section 16 of the Provincial Insolvency Act 
a^ in so lv en t
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A. number of objections have laeen raised to the siiiBciency of Kalianji 
the servioe of the aotice on the agent and our attention has been ,,.“‘~ i HE
called to the fact that the agent did from the first object to or

. ■ ,«  (1 1 • . ■ 1 * M a d r a s .receiving notice for hia principal. ___
These objections may he briefly answered by a reference to 

the provisions of the Proviucial Insolvency Act and the rules 
framed under the authority of section 51. Section 12 (S) 
provides that in cases where the petition is by the creditors 
notice of the date of hearing shall after admission of the petition 
be served on the debtor in the manner provided for service of 
summons. Section 47 directs that Go arts of Insolvency shall 
subject to the provisions of this A ct follow the procedure 
followed in regard to original civil suits. Order V , rale 12 of 
the Civil Procedure Code, declares that wherever it is practicable, 
servioe shall be made on the defendant in person^ unless he has 
an agent empowered to accept sei'vice, in which case service on 
such agent shall he sufficient. Rule 18 allows service to be made 
on anj agent who at the time persoually carries on business or 
work for a person, who does not reside within the Court’s juris» 
diction, in any suit relating to business or work. Order III . rule 
y (i), makes service on a recognized agent as effectual as if it was 
on the party in person unless the Court directs otherwise. A  
recognized agent includes a person holdiug a power of attorney 
authorizing him to make and do such appearancesj applications 
and acts on behalf of such parties (Order III , rule 2). Exhibit 
J, the power of attorney held by Visram Sait from the appellant? 
authorizes him “  to defend all suits, appeals and actions ”  in the 
Goiirts of this Presidency to which the appellant may be a party 
and “  generally to act for him and to do all things and acts that 
m a y  be n e c e s s a r y  and that the attorney may think fit for the 
complete discharge of his business effectaally, completely and to 
his b e n e f i t • thus there can be no question that there was a 
valid service under the Civil Procedure Code on the appellant^s 
agent, and that the Court declared it to be sufficient.

Turning to the rules framed by the High Court under 
section 51 of the Insolvency Act, we find that clause of rule 
X X I  provides that notice of the date of hearing of an insolvency 
petition, shall, if the petition is by the debtor, be sent by the 
Court by registered post to all creditors and if the petition is by 
a creditor, shall be sent fio the debtor, not less than fourteen days 

50
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K a l i a n j i  before the date of lieariiig. Notice was not sent to the debtor 
in tLis case by the Court through registered post, although the

B an k  os' BanVs Yalcil atten^pted vainly, as already mentioned, to coni-
Madbas. ■ < . .1

-----  municate a notice and a copy or the petition to the appellant in
a registered letter. As we read the rules, howeverj the sending

P h i l l i p s ,  J.T. q|  n o t ic e  b y  r e g is te r e d  p o s t  is  c h ie t ly  in t e n d e d  t o  p r o v id e  fo r

the information to be given to creditors on a petition by a debtor
aud to particularize the words “^suoli other manner as may be
prescribed in section 12 , clause (2). W e  are not aware of any
practice of sending notices of the hearing to debtors through the
post in the first instance upon creditors* petitions. Notice to
debtors is otherwise provided for by rule V , clause (2} , and by the
rules under the Civil Procedare Code, If a debtor gets notice of
the hearing served on hie authorized agent like a suinnions; he
caniaot reasonably complain that he did not also receive a similar
notice from the Court through the post, and his objection might
be answered by a reference to section 99, Civil Procedure Code.
Eiile Vj clause 2 of these rales, directs that a copy of an insolvency
petition presented by a creditor shall be served together with the
notice of the date of hearing “ on the debtor or the person on
whom the Court orders notice to be served/’ It is not required
that such an order should be in vvritiog. In this case the notice
was addressed to the agent and was signed by the District Court
Bheristadar (by order). It was served under Order V , rule 17,
Civil Procedure Codej more than 14 days before the hearing on
January 21. Presumably this was a good notice to the agent,
and as the agent appeared and filed a counter-petition on March
11 in which he did not raise any objection to the manner or
time of service^ he must be deemed to have waived nny objection
that he might have had to any supposed irregularities in the
giving of notice.

So much for the cjuestion of notice. More substantial objeo  
tions have been raised to the capacity in law of an agont to 
represent a debtor iu insolvency proceedings, and to the capacity 
of a debtor to be adjudicated insolvent upon ati act of insolvency 
committed by his agent. It is argued that as orders of adjudi­
cation relate back to and take effect from the date of the present­
ation. of the petition on which they are made [vide section
16, clause (6 )] , and as the agency of Visram Sa,it terminated 
under sectioa 201 of the Contraot Act by his principal, being

698 TH.B INDIAN LAW REPORTS [VOL. XXXIX



adjudicated an insolvent^ tlierefore tlae agency must Toe taken to Kaiiakji 
have ceased, on tlie presentation of the petition ; and fchait "by tLe

December 3 of a Receivei’j in whom the ■BÂ TK: o f  

property of tlie debtor vested, the business of the firm could no ——
longer be carried on by the agenb ipso facto hh power of 
attorney became void. But it is evident from a reading of the JJ.
whole of this section from clauses 2 fco 6 that they all dea] 
with tlie property of the insolvent. This was made clear in 
In re PoihU{l) where in treating of the corresponding secticm 
of the Eng]ish Bankruptcy Act, Lord E s h e r  observed ; “ The 
result of the relation back is that all subsequent dealings with 
debtor^s property must be treated as if the bankruptcy had taken 
place at the moment when the act of bankruptcy was committed.’^
The agent’s power of attorney in this case empowered him to do 
other acts besides carryiug on the trade and dealing with his 
property and one of those acts must be taken fco be to stave of£ 
bankruptcy ordei's against the firm.

As regards the jurisdiction of the Courts to adjudicate persons 
insolvent upon acts of insolvency committed by their agents there 
appears to be a difference in the law as it stands in England and 
in India.

In jExparte Blain{2) it was held that an act of bankruptcy 
must be a personal act or default and could not be committed 
through an agent. This principle was followed in Cooke v.
Fog6ler(?)}, another case of a foreigner domiciled and resident 
abroad having business in England^ but in both of these deci­
sions it was conceded that if the law had been different the 
Courts would have had to take a different view.

In India it has been expressly enacted as an explanation to 
section 4 of the Provincial Insolvency Act that for the purposes 
of that section which deals with acts of insolvency committed by 
a debtor the act of an agent may be the act of the principal. It  
w’as accordingly held in In the matter of JBrijmohun I)obay{^) that 
the departure of an agent from the place of business did constitute 
an act of insolvency on the part of the principal.
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Itt this case if the fact that the firm tit Bombay of which 
appellant was partner had suspended payment, of which Mr. Lamb 
states that the agent gave him notice, be taken as the act of 
insolveno^  ̂ giviog rise to these prooeediiigSj there is no need to 
consider the effect of the agent^a act as agenfĉ  as the siiapension 

PHTLiiips, JJ, payment at Bombay was the act of the principal  ̂ but if the 
suspension of payment by the branch at Ca,Ucttt and the inability 
of the agent there to meet bis bills in Calicut, to which Mr. Deano 
has testified, be taken into account, then we have no hesitation in 
applying section 4 of the Act and in holding that the order of 
adjudication based on such an act of insolvency was a perfectly 
valid order. W e agree in holding that an act of insolvency has 
been proved. W e dismiss the appeal with costs.

Solicitors for respondent.— Hl’m rs. David, Bnghhodl and 
Moresby.
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APPELLATE CIVIL.
Before Sir John Wallis, Kt., Chief Justice and 

Mr, Justice Seshagiri Ayyar.

T. S IT H A B A M A  O H E T T Y  and p iy e  oth ebs  ( S econd  P l a in t ip i ’ 

and BfiFHlNlUS'i'S Nos. 1 TO 5 ) , ArPELLANTS,

V,

S IR  s . S U B R A M A N IA  IY E R , k.o.i.e,, and th ibty -tw u  o th ers .*  
(F ir s t  p laintiff., dependants, mismbees o f  t e e  Boakd o f  Con 
TBOh, NEW T rustees, and new: Tkbasdeer appointed by th e  
SUBOEDINATE JuDGE OF TBtOHlNOPOLy AMD SUPPLEMuNTAT. 
BESPONDENTS), RESPONDENTS.*'

Religioua Sndoiomenis Aci (XX of 1863 ,̂ sec, 3—Suit for scheme fora, temple 
falling under, section S— Oivil Procedure Qoda {Act V of 1908), sec. 92, juris- 
diction of Courts to frame a scheme under— Jemple Oommiitee, powers of.

Ever since 1842 when tlie Board of Revenue handed over the manageinont of 
the temple of Srirangani to certain tnasteea, one txustBe was chosen hereditarily 
every year from a certain family in the locality called the “ Sthalathars ” and two 
other trustees were appointed till 1863 by the Board and later on by the temple 
committee formed under the Religious Endowments Act (XX  of 1868). In 
Several litigations connected with the temple, hhe temple was treated as one 
falling nndei' section 3 of Act XX of 1883 :

jffcWj thafc the temple was one falling under section 3 .9,nd not under section 4 
and was thua subject to the control of the temple oonimitteo.

 ̂Appeails Uos, 328 ftnd 356 of 1918,


