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(2) Whether section 33 is confined to cases in which the Re Hawkons,

accident actnally results in personal injury or death ? AVLING AND

Our answer to both questions is ** No.” As regards the Tvars1,JJ.
second we may add that the wording of the section is perfectly
clear and specifies cases likely to have resulted in loss of life or
personal injury as well as those which actually so resnlied,
Whether such a result was likely in any case in which it did
not actually ensue is a question of fact to be determined with
reference to the surrounding circumstunces.

Attorneys for the accused—Messrs. King and Pariridge.
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v.
K, GOVINDARAJULU NAIDU (Derexpant) REspospene,#

Presidency-Towns Insolvency Act (ZII lof 1909), sec. 17-—Decree of Presidency
Smail Cause Court-—Judgment-debior, adjudicated insolvent subsequent to
decrec —Adjudication by the Digh Couri—Application for exacution by arrest
tn. the Presidency Small Cauge Court—Leave of the High Conrt, not obtained—
Release of Judgment-deblor on security— Non-appearance, effect of—Security
bond, walidity of-«-Jwrisdici‘iommWaiuer-—Pq-ésidancy Small Cause Couris
Act (XV of 1882), sec, 69.

Wherpe & decree wae pagsed by the Presidency Small Cause Court against
a person who was subgequently adjudicated an insolvent by the High Court in
tha exelcisa of it# ingolvency jurisdiction, the former Court had nojurisdiction
wlbhout the leave of the High Court to enfertain sny application for execution
of the decree againgt the insolvent under section 17 of the Insolvoncy Act ITI
. of 1809, Consequently a soourity bond, executed fo the former Court by a third
poxty for the appearance of the judgment-debtor in the course of the exeoution
proceedings carried on without the leave of the High Court, was obtained
without jurigdiction and was void in law.
A reference to the High Court under section 69 of the Presidency Small
Cause Oourts Aot shonld state clearly the points on which there ig a difference
of opinion among the Judges of the Bmall Cauge Court.

% Refexred No. 3 of 1914,



BEaswaRrs
IYER
T
GOVINDA-
BAJULU
Naipv.

NaPIER, J.

690 THE INDIAN LAW REPORTS [VOL. XXXI%

Casn stated under seckion 69 of the Presidency Small Cause
Courte Act (XV of 1882), by C. Krisanan, the Chief Judge and
V. 0. Desika Acmarivar und S. Bamaswami AyvvaNear, the
Judges of the Presidency Court of Small Causes, Madras, in
Full Bench Application No. 589 of 1913 in Small Cause Suib
No. 6809 of 1913,

The facts of the case appenr from the judgment of
Narieg, d.

Venkatasubba Rao and Radhalaishnayyae lor the appallant.

W. V. Rangaswams dyyanger for the respondent.

Narer, J . —This 15 a reference under section 69 of the
Presidency Small Canse Courts Act (XV of 1882). It is
much to be regretted that the Judges of that Court did not
adhere move closely to the dircctions uf the section in making
their reference. They do not state clearly the points on which
there 1s & difference of opinion. They practically refer the
whole cage to this Court saying that they are not agreed on the
gquestion whether “under the circumstances of the case, the
bond should be enforced against the surety, the defendant.”
In my opinion this is nob a proper reference and were it mot
that one of the Judges of that Court has now retired, I
would, spesking for mypelf, return the refersnce for resnb-
mission in strict accordance with law, As that course is
now impossible, I will deal with it as if the reference
wag on three points:—~(1) whether there was any jurisdic-
tion in the Court to take the bond, (2) whether the protection
order granted by the High Court in the exercise of its insol-
vency jurisdiction operated to make the bond void and (3)
whether the sum wentioned in the bond was penal. These three
points have been elaborately argued before us, on the second
point, the principal question to be comsidered are:—whether
the continnance order did in fact relate back to cover the date
when the bond was taken and algo whether the protection order
continued after he had entered this deht in his sehedule could
be read as covering this debt when no specific reference wasg
madé to the fact in the continuance order. From what wa leamn
from the Registrar, it is clear that these orders for continuance
of protection are made in rather a routine manner after once
‘the protection has been given and I am inclined to think that
ax@y““ continuation of protection would cover all debts conta,inéa
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in the schedule at the date of each such continuation order unless
the order is made exempting from protection with respect toany
partieular debt, The point however is not under the present
procedure of much importance, for I am of opinion that the first
question must be answered in the negative. I hold that the
Small Cause Court had after the 2nd of December, the date of his
adjudication, no jurisdiction over the debtor to make any order
against him without the sanction of the High Court. Section 17
of Act IIT of 1909 is far wider in its terms than the correspond-
ing provisions in the old Insolvency Act of 1848 on which the
present profection system is based. Seetion 17 covers the
same ground as section 7 and section 49 of the old Act, but
provides an entirely different procedure. Under section 49 a
suib or action or execution proceeding pending in a Court at the
time when the jnsolvent filed his schedule could be stayed, seb
aside or suspended by that Court, the Insolvency Conrt having
power under another section to protect the insolvent from arrest
on aceount of either all orany of the debts mentioned in the
schedule. Section 17 of the present Act goes a great deal further.
It provides that no creditor to whom the insolvent is indebted
in respect of any debt provable in insolvency shall during the
pendency of the insolvency proceedings have any remedy
against the property of the insolvent or commence any suit or
other legal proceedings except with the leave of the Court and
on such ferms as the Court may impose. It is argued before us
that applying for a warrant in eXecution proceedings is not
oommencing other legal proceedings within the meaning of the
section and Ewmperor v. Mulshanker Harinand Bhat(l), is rvelied
on as an authority for that position, the words used by owe of
the learned Judges being *‘ by other legal proceedings is meant
particularly other proceedings of a civil nafure conneeted with
the insolvency debts.” ‘

The question before the Court was however whether the
proceedings in & Criminal Court were without jurisdiction under

this section, and it ig with reference to that contention that the -

observation is made. That case is therefore mo authority for
the position. Reliance is also placed on the differemce in

——i
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language of the Provineial Insolvency Act which “have any
remedy against the property or the person of the insolvent
or commeuce any saoit or other legal proceeding.” I do not
however think that this difference in wording detracts from the
meaning to be given to the words “other legal proceedings.”
Execution proceedings were specifically mentioned in seetion 49
of the old Actand were clearly intended to cover applicabions
for arrest as the proviso to the section enacts that if a person
was alveady in custody, he should not be dischurged out of it
otherwise thax by a protection order which could be made under
section 13, It is further argued that if section 18 of the Act
15 to be held to include proceedings by way of application
for warrant or arrest in execution, there is no necessity for
a protection »rder. The answer is that the words in section 17
will not avail to discharge an insolvent from arrest any more
than the words of seetion 49 of the old Aet and that the order
of the High Court is still necessary in such circumstances and
may be granted ov refased by the Court as it thinks Gt. Tam
therefore not prepared to cut down the broad principle on which
the section 1s based, namely, that when onee a person is adjudi-
cated an insolvent creditors seeking any remedy against him
muash just come to the High Court, on its insolvency side to got
leave for that purpose. Applying this view of the law to the
tacts of the case, I am of opinion that after the 2nd of December,
the date when the order of adjudication was made, the Court of
Small Causes has no jurisdiction without the leave of the High
Court to entertain any application in execution against the
ingolvent: and that leave admittedly not baving been procured
taking of security in execution proceedings was wlire wvires of
the Court. The matter being one of jurisdiction, it is
immaterial whether the insolvent claimed the benefit of the
geotion or not, though as a matter of fact it is clear that the
Oonxt was aware of the adjudication. In this view it becomes
unnecessary t0 consider any other question and I would answer
the referemoe by the learned Judges as indicated above. I
would add that it is not at all clear to me under what provision
of the Swall Cause Court Act this bond was taken.
- Section 55 (4) of the Civil Procedure Code provides that
where a  judgment-debtor who has been arrested exprosses
his mtenmon to apply to be declared an insolvent he can be
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released on furnishing security ; bub the High Court in making
rules for the Presidency Small Canse Courts under seefion 9
of that Act has nob embodied this provision in the rules and
I have great doubt whether either section 30 of the latter Aet
or QOrder 21, rule 27 empowers the Court to take a bend of
the nature.

Sapastva Avyag, J.—I agree that the first question should be
answered in the negative, The decres debt of the plaintiff against
the insolvent was provable in the insolvency. Hence section
17 of Act III of 1909 took away the jurisdiction of the
Small Cause Court to pass any orders in execubion without the
leave of the High Court after the judgment-debtor had been
adjudicated an insolvent. The bond sued on was therefore
obtained without jurisdiction and was void. Ido not answer the
other questions as the answer to the first question is sufficient
for the decision of the suit.
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APPELLATE CIVIL.
Before Mr. Justice Spencer and Mr, Justice Phillips.

KALIANJI SINGJI BHAT (JOLE PARINER QF THE TIKM OF
Ravses AMARCHAND)—(CuUNYER-PEFITIONER), APPELLANT,

o,

THE BANK OF MADRAS (Perrrionse), Reseonpent.*

Provincial Insolvency dct (1IT of 1907), s8. 16, 47, 12, ¢l. (3), and 51— Insolvency
Rules XXI, cl. (8) and 7, ¢ll. 2 and 3-—Civil Procedure Code (¥ of 1908), O,
II1, ». 3 and 0. V, r. 12— Petition by ereditor to adjudicate debtor an insolvent
—8ervice of notice om agent, if sufficient—No notice sent by Court through

. registered post, effect of —Acls of insolvency commitied by agent, if sufficient—

Difference between Buylish and Indion Law,

Where a petition was filed in a District Court by a creditor praping for an
order to adjudicate his dubtor an insolvent under section 16 of the Provineial
Ingolvency ‘Aet and & notice of such petition was sexved on his lacal agent with
a genera) power of attorney frow the debtor who wag residing outside the juris.
diction of the Court.

Held, {hat the service of notice on the agent was in law sufficient though
no notice was gent by the Court to the debtor through registered post.
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