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P R IV Y  C O U N O JK *

ig^g AlAHARAJAH OJF BOJBBILI ( P l a i u t i f f ) ,  A p p e l l a n t ,

.Tiiae 23 and
J iily U . V.

H M -d  KARASABAJU FEDA BALIARA. SIMHITLU BATIADUR
AND ANOTHER ( D b CTNDANTS), R eSPONDHNTS,

[On Appeal from the High Court of Judicature 
at Madras.]

Limitatim lict {IX of 1908), Sch, I, art. IB2f—-Application fur execution of decree 
to QouH which panned the decree—Ap%}licatvin made after transfer of decree 
io another Court for execution— Proper Court", meaning of—Givil 
TrQceinre Code, 1882, ss. 223 and 2'24—Civil Procedure- Code, Act V of 1908, 
S3. 38, and 41.

Id this appeal their Lordships of the Judicial Commitfcee held (aflirming the 
decisiL'ii of the High Court) that an application fot' execution of u. decree not 
hating bflen made to the “  proper Oon.rt ”  within the meaning of article 182 of 
Hchodnle I of the Limitation Aot, 1908, was ini'’-ufficieiit to prevent limitation 
from raiming, aad that the execntion of the decree was conseqaently barred.

Maharajah of BobbiU v. Isarasaraju Feda Baliara Siuhulu Bfthadxir Qaru 
(1914) I.L.R., 37 M.ad„ 231, n-pKeld.

A ppeal JSlo, 111 of 1914 from a judgment and decroe (2nd May 
1912) of the High Court at Madras which affirmed a judgment 
and order (25th October 1910) of the District Judge of Vizaga- 
patam.

The main question for determination on the present appeal 
was whether an application for execution of a decree presented 
by the appellant (decree-holder) under the oiroumstances of the 
case was barred by limitation. Both Courts found it was so 
barred.

The facts are sufficiently stated in the judgment of the High 
Court (Sankaean Naik and Aylins, JJ.) in Maharajah of BohUli 
V. Narasaraju I'eda Baliar Simhulu Bahadur ffaru(l).

On this appeal which was heard ex-parte.
De Griiyther, K.C., and B. Duhe for the appellant.
The question whether or not the application for execution of 

the decree was barred, depended on whether it had been made

*  P r e s e n t T h e  Lord Ohaucellor (Lord B uckm astdr), Lord A ik in so n  and 
Sir .JoHW Bdot,

(1) (1914) LL.B., 37 Mad., 231.



to the proper Court.”  The High Ooiirtj it was subinitted, had M a h a b a j a i i

put a wrong construction oo the words proper Court ” in
article 182 of Schedule I of the Limitation A.ctj 1908, which was N a b a s a r a j uBahabfb.
the article applicable to the case. Under section 223 ot the 
Civil Procedure Code, 1882 (section 38 of the Code of 1908), 
the decree could lae executed “  either by the Coart which passed 
the decree, or by the.. Court to which it is sent for execution,”
The District Court, therefore, it was contended, as the Court 
which passed the decree, did not cease to have jurisdiction to 
execute it, although it had been transferred : it was a proper 
Court ” to which to make the application, notwithstanding it 
did not in the exercise of its discretion grant the relief asked 
for. Such an application if duly made aad recorded was suffici­
ent to prevent the decree from being barred. Other sections 
of the Code show that concurrent execution may be made in 
two Courts and an order allowing this may be made by the 
Court which passed the decree, showing that Court retained its 
jurisdiction over the decree. Reference was made to sections 
224, 226, 228, 232 and 234 of the Code of 1882 and sections 
39 and 41 of the Code of 1908.

The judgment of their Lordships was delivered by iSir John S ir  J o h n  

Edge.— This is an appeal from a decree, dated the 2nd 
May 1912, of the High Court at Madras, which affirmed an 
order, dated the 26th October 1910, of the District Judge of 
Vizagapatam dismissing an application of the 27tb April 1910, 
for the execution of a decree of the 5th April 1904, on the ground 
that the application was time-barred when it was made. The 
question as to whether the application of the 27th April 1910 
was barred by limitation depends on whether a previous 
application for the execution of the decree which had been made 
on the 13th .December 1907 was made to the proper Court within 
the meaning of article 182 [179 ?] of the second schedule of the 
Indian Limitation Act  ̂1877. The period of limitation applicable 
in this case was three years from the date of applying in 
accordance with law to the proper Court fop exeoation, or to 
take some step in aid of execution of the decree. The respond­
ents have not appeared and have not been represented in this 
appeal. The facts  ̂ as their Lordships have ascertained them 
from the papers in the record before them, may be briefly stated;,
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S i r  J o h n  
E d g e .

M a.h a r a j a .ii  The appellant, on tlie 5th April 1904 obtained a money 
OF B ô b b i l i  against the respondents in the Court of the District Judge
WABAsAiujn of Vizag'apatam.

In September 1904 the appellant presented a petition to the 
Court of the District Judge by which he prayed that the decree 
should be aent to the Court o£ the Munsif of Parvabipur for 
execution on the ground that the propertif̂ '̂  of the respondents 
■were situate within the local limits of the jurisdiction of the Court 
of the Munsif, and thereupon the District Judge by his oi’der of 
the 30th September 1904, made under section 223 of the Code 
of Civil Procedure, 1882, sent the decree for execution to the 
Court of the Munsif of Parvatipur, and in compliance with section 
224 of that Code sent to the Court of the Munsif (a) a copy of 
the decree ; (h) a certiiicate that satisfaction of the decree had 
not been obtained by execution within the jurisdiction of the 
District Court; and (o) a certificate that no order for the 
execution of the decree had been made except the order for the 
transfer of the decree.

On the application of the appellant the Court of the Munsif 
of Parvatipur in execution of the decree attached immovable 
property of the respondents which was within the local limits of 
the jurisdiction of that Court, Subsequently on the 10th March 
190r5, two months’ time was, on their application, granted by 
the Court of the Munsif under section 305 of the Code of Civil 
Procedure, 1882, to the respondents, and it is stated that the 
petition for execution was dismissed. No further steps were 
taken to get the decree executed by the Court of the Munsif.

On the 9th July 1907, the appellant applied to the Court of 
the Munsif for a copy of the decree which had been sent bo that 
Court under section 224 of the Code of Civil Procedure, 1882, 
and by order of the head clerk of the Court of the Munsif of the 
11th July 1907, he was informed that "N o copy of decree in 
record. It appears that it was returned to the District Court with 
non-satisfaction certificg,te. ’̂ That information was incorrect. 
Qn the 13fch December 1907, the appellant presented, a petition 
to the Court of the District Judge in which he alleged that be 
had presented in 1905 a petition to the Court of the Munsif of 
Parvabipur for the attachment of the immovable property of the 
respondents; that the attachment was made; and that subs^- 
C[uently the decree had been retransferred to the District Court;
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and prayed (I) ‘'‘’ that the property described in fclie schedule MAHASAJia 
hereto attached may 1)8 sold under section 287 of the Civil 
Procedure Code for the realization of the amoant meatioiLed NAEAsARA.ru

in column 8, and further costs in execution; "  and (2) -----
that notice under section 248 of the Code of: Ciyil Procedurej 
1682, might be issued to the reapondents. No property was, in 
fact_, described in the ychedole  ̂ but in their Lordships’ opinion 
it iS’plaiu that the object of this petition was to obtain from the 
Court of the District; Judge an order for the sale of the property 
which had been attached by order of the Court of the Mnnsif.
The petitioQj being defective, was returned to the appellanfc for 
amendment  ̂ and without haring been amended was again 
presented to the Conrb of the District Judge on the' 28th 
January 1908 the fact that it had been presented wasj by 
order of <}lie District Judg-e, recorded on the 25kh March 1908, 
but nothing farther appears to have been done on that petition.

The next thing which happened was that, on the 27th April 
1910, the appellant presented to the Court of the District Judge 
a petition for the execution of the decree by sale of the immov­
able property which had been attached by the Court of the 
Munsif. In that petition the appellant alleged that the decree 
had been returned by the Conrt of the M[nnsif to the Court o£ 
the District Judge. On the I2fch July 1910, the District Judge 
directed that the Munsif of Parvatipur should be requested to 
report whether the copy of the decree was retransmitted to the 
District Judge^s Court, and, if so, when. On the 3rd August 
1910, the Munsif of Parvatipur returned to the Court of the 
District Judge the copy of the decree which had been sent to ĥe 
Munsif's Court for execution and the cerfiificate of non-satisfac- 
tion. In October 1910, the District Judge proceeded to deal with 
the petition of the 27 th April 1910 of the appellant, who was 
represented bj a vakil, and on the 25th October 1910 held that 
the petition of the 27th April 1910 had not been presented to the 
proper Court, and that the petition’ of the 13th December 1907 
not having been presented to th e proper Court the presentation 
of the latter petition did not prevent limitation runnings and 
dismissed the application for execution as having been time- 
barred, and also apparently as having been presented to the 
wrong Court.
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Mahaeajae Tlie appellant appealed to tlie High Court at Madras, which.
OF Bobbili -jjy j^g (decree o f  th e  2 n d  May 1 9 1 2 , a ffirm ed  th e  o rd e r  o f  th e

Naeasaeuu District Judge of the 25tli October 1910. From that decree of 
----  ' the High Court this appeal has heen broug-ht.

 ̂ A s the decree of the 5th April 1904 had by order of the
Court of the District Judge been sent on the 30th ^September 
1904 to fche Court of the Munsif of Parvatipur for execution by 
the latter Court, and as the copy of the decree with the non- 
satisfaetion certificate was not returned to the Court of the 
District Judge until the 3rd August 1910, and as the petition of 
the 13th December 1907 was for execution of the decree by 
sale of fche immovable property of the respondents which was 
within the local limits of the jurisdiction of the Munsifs Court, 
their Lordships, having regard particularly to sections ii23, 224, 
228 and 230 of the Code of Civil Procedure, 1882, are satisfied 
that when that petition of the 13th December 1907 was presented 
to the Court of the District Judge that Court was not the 
proper Court to which the application to execute the decree by 
sale of the immovable property which had been attached by the 
Court of the Munsif should have been made, and that the proper 
Court to which that application should have been made was the 
Court of the Mnnsif of Parvatipur, as that was the Court, whose 
duty it then was to execute the decree so far as it could be 
e'xecuted by that Court. Consequently, the application by the 
petition of the 27th April 1910 was, when made, cime-barred 
under article 182 of the second schedule of the Indian Limita­
tion Act, 1908, as no application had been made within three 
years iu accordance with law to the proper Court for execution, 
or to take some step in aid of execution, of the decree. Further, 
their Lordships agree with the District Judge that the applica­
tion of the27fch April 1910 was not made to the proper Court.

Their Lordships will humbly advise His Majesty that this 
appeal should be dismissed.

Appeal dismissed.
Solicitor for the appellant; Douglas Grant.
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