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PRIVY COUNCIL.*

1018, MAHARAJAH OF BOBBILI (PLAIRTIFF), APPRLLANT,
June 28 and
July 14, ».
5/}»/,(,[ 7 500 NARASARAJU PEDA BALIARA SIMBULU BARADUR

AND AvorEER (DEreNpaNtS), RESPONDENTS.

[On Appeal from the High Court of Judicature
at Madras. |

Limitation dct (IX of 1908), Sch. I, art. 182—Agpplication for execuiton of decree
to Coust which passed the decree—Application made after transfer of decrce
io another Court Jjor emecution—* Proper Court', meaning of—(livil
Procedure Code, 1882, ss. 223 and 2:4—Civil Procedure Code, Act UV of 1908,
¢3. 38, 32 and 41.

In this appeal sheir Lordships of the Judicial Committee heid (affixming the
decision of the High Court) that an application for execution of « decree not
having been made to the * proper Court ™ within the mcaning of article 182 of
Schodnle [ of the Limitation Act, 1908, was insulticient to prevent Hmitation
from runaing, and that the execnbion of the deeres was vonsequently barred.

Maharajah of Bobbili v, Narasaraju Feda Baliara Simhulu Behadwr Goru
(1914) LL.R., 87 Mad., 281, upheld.

Arprsrn No, 111 of 1914 froma judgment and decrce (2nd May
1912) of the High Court at Madras which affirmed o judgment
and order (25th October 1910) of the District Judge of Vizaga-
patam.

The main question for determination on the present appeal
was whether an application for execution of a decree presented
by the appellant (decree-holder) under the circumstances of the
case was barred by limitation. Both Courts found it was so
barred.

The facts are sufficiently stated in the judgment of the High
Court (Sankarax Namk and Avuwe, JJ.)in Maharajoh of Bobbili
v. Narasaraju Feda Baliar Stmbulu Bahadur Garu(l).

On this appeal which was heard ex-parte.

De Gruyther, K.C., and B. Dubé for the appellant.

The question whether or not the application for execution of
the decree was barred, depended on whether it had been made’

* Present;—The Lord Chancellor (Lord BuckMasrsr), Lord ArkiNsoX and
Sir Jorn Epax,

(1) (1914) LL.R,, 87 Mad,, 281, °
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to the proper Court.” The High Court, it was submitted, had
put a wrong comstraction on the words “proper Court™ in
article 182 of Schedule T of the Limitation Act, 1908, which was
the article applicable to the case. Under section 223 of the
Civil Procedure Code, 1882 (section 38 of the Code of 1908),
the decree could he executed “ either by the Court which passed
the decree, or by the Court to which it is sent for execution.™
The District Court, therefore, it was contended, as the Court
- which passed the decree, did not cease to have jurisdiction to
execube it, although 1t had been transferred: it was a “ proper
Court ” to which to make the application, notwithstanding it
did not in the exercise of its discretion grani the relief asked
for. Such an application if duly made and recorded was saffici-
ent to prevent the decree from being barred. Other sections
of the Code show that concurrent execution may be made in
two Courts and an order allowing this may be made by the
Oourt which passed the decroe, showing that Court retained its
jurisdiction over the decres. Reference was made to sections
224, 226, 228, 232 and 234 of the Code of 1882 and sections
89 and 41 of the Code of 1908.

The judgment of their Liordships was delivered by Sir Joan
Boep.—This is an appeal from a decree, dated the 2nd
May 1912, of the High Court at Madras, which affirmed an
order, dated the 25th October 1910, of the District Judge of
Vizagupatam dismissing an application of the 27th April 1910,
for the execution of a decree of the 5th April 1904, on the ground
that the application was time-barred when it was made. The
- guestion a8 to whether the application of the 27th April 1910
was barred by limitation depends on whether a previous
application for the execubion of the deoree which had been made
on the 18th December 1907 was made tu the proper Court within
the meaning of article 132 [179 ¥] of the sedond schedule of the
Indian Limitation Act, 1877. The period of limitation applicable
in this case was three years from the date of applying in

accordance with law to the proper Court for execution, or to
'~ take some step in aid of execution of the deeree, The respond-
qﬁts have not appeared and bave not been represented in this
“appeal. The faocts, as their Lordships have ascertained them
Arom the papers in the record before them, may be briefly stated.
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The appellant, on the 5th April 1904, obtained a money
decree against the respondents in the Court of the District Judge
of Vizagapatam,

Tn September 1904 the appellant presented & petition to the
Court of the District Judge by which he prayed that the decree
should be sent to the Court of the Munsit of Parvatipur for
execution on the ground that the properties of the respondents
were situate within the local limits of the jurisdiction of the Counrt
of the Muasif, and thereupon the Distriet Judge by his order of
the 30th Scptember 1904, made under section 223 of the Code
of Uivil Procedure, 1%82, sent the decrec for ezecution to the
Court of the Muusif of Parvatipur, and in compliance with section
224 of that Code sent to the Court of the Munsif (a) a copy of
the decree ; (b) a certificate that satisfaction of the decree had
not been obtained by execntion within the jurisdiction of the
District Court; and (¢) a certificate that no order for the
execution of the deeree had been made except the order for the
transfer of the decree.

On the application of the appellant the Court of the Munsif
of Parvatipur in execution of the decree attached immovable
property of the respondents whick was within the local -limits of
the jurisdiction of that Court, Subsequently on the 10th March
1905, two months’ time was, on their application, granted by
the Court of the Munsif under section 805 of the Code of Civil
Procedure, 1882, to the respondents, and it is stated that the
petition for execution was dismissed. No furfher steps were
taken to get the decree execnted by the Court of the Munsif.

On the 9th July 1907, the appellant applied to the Court of
the Munsif for a copy of the decree which had heen sent to that
Court under section 224 of the Code of Civil Procedure, 1882,
and by order of the head clerk of the Court of the Munsif of the
11th July 1907, he was informed that “ No copy of decres in
record. It appears that it was returned to the District Court with
non-satisfaction certificate.” That information was incorreet.

_On the 13th December 1907, the appellant presented a petition

to the Court of the District Judge in which he alleged that be
had presented in 1905 a petition to the Court of the Muusif of
Parvatipur for the attachment of the immovable property of the -
respondents ; that the attachment was made; and that subse-
quently the decree had been retransferred to the District Court ;
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and prayed (i) “that the property deseribed in the schedule
hereto attached may be sold under section 287 of the Civil
Procedure Code for the realization of the amount mentioned
in colamn 8, and further costs in execution;” and (2)
that notice under section 248 of the Code of Civil Procedure,
1382, might be issued to the respondents. No property was, in
fact, deseribed in the schedule, but in their Lordships’ opinion
it is-plain that the object of this petition was to obtain from the
Court of the District Judge an order for the sale of the property
which had been attached by order of the Court of the Munsif.
The petition, being delective, was returned to the appellant for
ameudment, and without having been amended was again
preseuted to the Court of the District Judge on the' 28th
January 1908 ; the fact that it had been presented was, by
order of the District Judge, recorded on the 25th March 1908,
but nothing further appears to have been done on that petition.

The next thing which happened was that, on the 27th April
1910, the appellant presented to the Court of the District Judge
a petition for the exccution of the decree by sale of the immov-
able property which had been attached by the Court of the
Munsif. In that petition the appellant alleged that the decree
had been returned by the Court of the Munsif to the Court of
the District Judge. On the 12th July 1910, the District Judge
directed that the Munsif of Parvatipnr should be requested to
report whether the copy of the décree was retrunsmitted to the
District Judge’s Court, and, if so, when. On the 8rd Angust
1910, the Muonsif of Parvatipur returned to the Court of the
District Judge the copy of the decree which had been sent to the
Munsif’s Dourt for execution and the certificate of non-satistac-
tion, In October 1910, the District Judge proceeded to deal with
the petition of the 27th April 1910 of the appellant, who was
represented by a vakil, and on the 25th October 1910 held that
the petition of the 27¢h April 1910 had not been presented to the
proper Court, and that the petition® of the 18th December 1907
not having been presented o the proper Court the presentation
of the latter petition did not prevent limitation running, and
dismissed the application for exeention as having been time-

barred, and also apparently as having been presented to the

wrong Court.
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The appellant appealed to the High Court at Madras, which
by its decree of the 2nd May 1912, affirmed the order of the
District Judge of the 25th October 1910. From that decree of
the High Court this appeal has heen brought.

As the decree of the 5th April 1904 had by order of the
Court of the District Judge been sent on the 30th September
1904 to the Conrt of the Munsif of Parvatipur for execution by
the latter Court, and as the copy of the decree with the non-
satisfaction certificate was not returned to the Court of the
District Judge until the 8rd Augnst 1910, and as the petition of
the 13th December 1907 was for execution of the decree by
sale of the immovable property of the respondents which was
within the local limits of the jurisdiction of the Munsi’s Court,
their Lordships, having regard particularly to sections 223, 224,
228 and 230 of the Code of Civil Procedure, 1882, are satistied
that when that petition of the 13th December 1907 was presented
to the Court of the District Judge that Court was not the
proper Court to which the application to execute the decree by
sale of the immovable property which had been attached by the
Court of the Muusif should have been made, and that the proper
Court to which that application should have been made was the
Court of the Munsif of Parvatipur, as that was the Cours whose
duty it then was to execute the decree so far as it could be -
executed by that Court. Comsequently, the application by the
petition of the 27th April 1910 was, when made, time-barred
under article 182 of the second schedule of the Indian Limita-
tion Act, 1908, as no application had been made within three
years in accordance with law to the pruper Court for execution,
or to take some step in aid of execution, of the decree. Further,
their Liordships agree with the District Judge that the applica-
tion of the 27th April 1910 was not mads to the proper Court.

Their Lordships will humbly advise His Majesty that this
appeal should be dismissed.

Appeal dismissed.

Solicitor for the appellant: Douglas Granl.

4 V.W,




