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APPELLATE CIVIL.
Before Mr. Justice Spencer and Mr. Justice Coutts Trotter.

ULT{ATHIL KOLATHIL NETHIRI MENON (Pram:rr), 1915.
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MULLAPULLI GOPALAN NAIR AXD {EIRTEEN OTTERS 16 and 30.
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Trust, charitable—Acts of majority binding on minority—Indian Trusts Act (IT of

1882), sec. 42—*F Any trustees or drustee,” meaning of—Payment to some only

of the trustees, not a vulid payment, .

An act of the majority of a body of charitable trustees binds the whole
body, A mortgage purporting to be on behalf of all but executed only by a
majority of the trustecs when the others have declined to join in its exeestion
is binding on sll the trustces,

Teramath v. Lakshmé (1883) 1.L.R., 6 Mad,, 270, followed.

A payment to one cnly of several trustees is not a valid pay ment unless he
has or i3 held ont by his co-trustees a8 having anbhority to receive the sams.

The words *“ any trnstees or trustee ” in soction 42 of the Indian Trusts Act
mesan the trustee where there is only one, the trustees whers there are more.

Rambalu v. Commitice of Rameshwer (1809) 1 Bom. L.R,, 667, not followed.

Semble : If a document is drawn up in the names of several persons and
it is the intention of the parties that all should executeit, it will be incom-
plete and inoperative till all have done so.

Sivaswami Chetty v. Bevugan Oletty (1902) T.L.R., 25 Mad., 380 and Laich v.
Wedlake (1840) 11 A. & E, 959, followed, . ,
It is a question of fact in each case as to what was the intention of the
parties, '

Seconn APPEAL against the decree of A. HnarnaroN, the District

- Judge of South Malabar, in Appeal No. 806 of 1912, preferred
against the decree of K. A. Kannax, the District Munsif of
Uttapalam, in Originel Suit No. 29 of 1911.

The facts appear from the judgment.

C. V. Anantakrishna Ayyar for the appellant.

G. 8. Ramachandra Ayyar and Eroman Unni for the respon-
dent. ,

The . following judgment of the Court was delivered hy SpexcEr axo.
Covurts Trorrer, J. :—The facts of this case are reasonably clear, TRE;’:;;? i1
and can he shortly stated as follows: Defendants Nos, 9 to 13
are the uralans or trustees of a temple known as the Tiruvegapura

#* Second Appeal N 0. 4,9 of 1913,
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Devaswor, aud the lands referred to in the suit are the property
of the temple, and at the period material to this suit the
management of the property of the temple was vested in the
whole body of uralans, In 1904 the lands in question in this
suit were mortgaged to the first defendant on behalf of the
tavazhi of defendants Nos. 1 to 6 with a corresponding obligation
on them to pay certain rents and revenues while in possession to
the uralens (Exhibit A). In this state of things, the ninth
defendant, who appears for some reason to have been on had
berms with his fellow wralans, brought a suit against them,
obtained a decree, and attached in execation the moveables of
the temple, including the vessels and jewels necessary for the
performance of the daily worship. It thereupon became an
urgent matter to free the vessels and jewels, and the plaintiff
came forward with the requisite funds. Meetings of the uralans
were held which the ninth defendant though summoned refused
to attend, and ib was argued thab the plaintiff should be
reimbursed by making over to him certain of the rents and
revenues due under BExhibit A, IFor this purpose a karar was
drawn up, Exhibit B, and it is on this document that he brings
his action. As drawn up, the contracting parties are expressed
to be all the five wralans of the one part and the plaintiff of the
other part ; but the ninth defendant conld not be got to execute it
and in fact never did execnte it. Finally it was executed by the
remaining four wralans on the 24th April 1909 and handed to
the plaintiff, who forthwith paid into Court the monies necessary
fo release the moveable property of the temple. When the
plaintiff endeavoured to recoup himself by collecting the monies
due to him under Exhibit B, he was met by a refusal based upon
varions grounds and among them the allegation that the monies
bad already been paid to defendants Nos. 9 and 12, and in
support of this allegation a receipt was produced, dated 27th
November 1910 and signed by defendants Nos. 9 and 12 and the
anandravan of defendant No, 11’s tarwad (Exhibit I). He thers-
upon instituted the present suvit; so far he has failed in both
Courts below, and he now comes in second appeal before this
Court. No one conversant with the facts of this case can fail to
entertain strong suspicions that the alleged payment to the
defendants Nos. 9 and 12 wag a fietion, and Exhibit I a sham
document concocted to deleat the plaintiff’s just claim; and that
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was part of his case in the Courts below: the manner in which
this issue was treated below is most cursory and unsatisfaciery,
however both Courts have found that the payment was made;
that is a finding of fact in support of which there was no doubt
some evidence, and we must accept it here ; that being so, two
questions only arise for our decision. First, was Exhibit B &
valid document or was it vitiated by the fact that ouly four of
the five contracting trustees executed it ? and secondly, was the
payment evidenced by Exhibit I a good discharge to the
defendants from the plaintif’s claim? At one time a third
point was suggested, viz.,, that Exhibit B only effected an
assignment of an actionable. claim ; but this was not seriously
pressed, and is ab once refuted by an examination of the
documents. As to the first point, the law is well settled and
clearly understood both in this country and in England. The
majority of a body of charitable trustees can legally bind the
whole body— Willinson v. Malin(1), In re Whiteley, Bishop of
London v. Whiteley(2) and Teramath v. Lakshmi(3)—bus if a
document is drawn up in the name of all, and it is the intention
of the parties that all should executs it, it will be incomplete
‘and inoperative till all bave done wo. Bee Sivasams Cheify v.
Sevugan Chetty(4) and Latch v. Wedlake(d). It is a question of
fact as to what was the intention of the parties. In this case
the District Muusif has found as a fact that they intended the
document to be execated by all the five trustees, and the District
Judge has accepted his finding ; if there is evidence to support
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that finding, we cannot interfere with it on second appeal; if

there was no evidence to support it, it is our duty to set it aside.
Upon a careful consideration of the facts, we think that not only
was there no evidence in support of this finding, but that all
the evidence points wholly and conclusively the other way, The
document was drawn up ceriainly as early ag the 17th March
1909, as on that day the four trustees sent an urgent notice to
the ninth defendant informing him that it was drawn up, that
his signature to it was required, and that if he did not sign it
the other four would sign it without him and ““give it the xame
offect as if he bad also taken part” (Exhibit C1). Another

(1) (1882) 2 Ty, Bdd. (@) (1910) 1 Oh., 600,
(8) (1887) LL.R., 6 Mad,, 270.  (4) (1902) L.L.R., 25 Mad.,, 389,
(5) (1840) 11 A, & B, 859; eic,, 118 B.R., 878,
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equally urgent notice in similar terms was sent to the ninth
defundant on the 9th April {Exhibit Cz). As he did not answer
these commuunications the document was executed by the other
four trustees on the 24th April aud handed to the plaintiff, who
thereupon paid the wmoney in satisfaction of the decree. The
Judges below have been misled by an answer in the plaintiff’s
cross-examination, which appears in the deposition as follows :
“The intention when Exhibit B was written was that ainth
defendant should also execute it.” That is doubtless perfeetly
true; buf the learned Judges have overlooked the fach that more
than a month elapsed between the writing of the document and
its execution ; that during the month the ninth defendant had
been asked repeatedly to sign, and bhad failed to do so, and that
the remaining wralans had announced their intention of signing
thewselves aud delivering the document to the plaintiff. The
intention of the uralans is sufficiently evidenced by their own
words in BExhibits Cp aud Cy; that of the plaintiff is equally
manifest from the fact that as soon as he got the document
signed, he parted with his money. We think that there was no
evidence to support the finding of the Lower Courts, snd we
set it aside and declavre Exhibit B to be a valid and binding .
document. '

"There remains the question as to whether the payment to two
of the five trustees is a valid payment. There is no doubt that
even omne oub of many trustees can receive and give a good

‘discharge for rent and similar payments tf incoms, if he has or

is held out by hLis co-trustees as having authority to do so.
Here it is not contended that the fwo wuralans had any such
authority actual or by estoppel. But it is said that though the
Indian Trusts Act does not apply to charitable trusts, its provi-
gions should guide us by analogy in matters of this sort; and
that was the view adopted in Rumbabu v. Committee of Ramesh-
war(1), and that section 42 of the Indian Trusts Act if applied
validates this payment. The Court in that case (Jexkins, C.J.
and Ranapx, J.) applied the provisions of section 42 of the Act
to a case of a charitable trust; and proceeded to give an
interpretation of the section. Tt runs as follows :—

¢ Any trustees or trustee may give a receipt in writing for
any money, securities or other moveable property payable,

(1) (1899) 1 Bom, L.R., 667.
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transterable or deliverable to them or Lim by reason or in the Nprmm

: : MENoON
exercise, of any trust or power; and, in the absence of fraud, ,u.°‘
such receipt shall discharge the person paying, transferring or G‘i\;’ﬁ”

) AIR.
delivering the same therefrom, and from seeing to the applica-  —
: 3 . . T SPENCER AND
tion thereof, or bzing accountable for any loss or misapplication ™ ¢ ree

thereof.” TROTTER, JJ.
Tt will be noticed from the report of the Bombay case that
the learned Judges guote the section as beginning “ any trustee

7

may,” whereas the words are ‘“any trustees or trustee may.”
They procecd to interpret the section as meaning that any
member of a body of trustees may give an effectual receipt for
a payment made to him solely. We do not agree with the
decision ; and we do not think that the learncd Judges would
bave decided it as they did, if their attention had been drawn
to the sections of the English statutes upon which the Indian
section is modelled. These sections are 23 and 24 Vict., ¢. 149,
sec. 29; 22 and 23 Vict., c. 85, sec. 33; and 44 and 45 Viet,,
c. 41, sec. 86. Before tho first of thuse enactinents, a person
who paid money over to trustees was responsible to the cestus
que trust for secing to the proper application to the trust of the
monevs so paid. The obj~ct of the Fnglish sectinns (their
purport is the came, but they apuly to different classes of truss)
was B pui an end fo s greaat ac s shiog and v \liseharas shase
who i grod faith pall trasrees from any turrher rexponsibility
as to the duyesal of the monrys.  Nnch being the crigin of the
Fiehish geettons, we think 10 s elo o that oo tholr trae sonstrue-
tion the words © any frust-es or tfustes ” mean ¢ the nrustee
where there is ouly one, the trustess where there are wore ;” and
we see no reason for applying a different constenction to the
words of the Indian Trosts Act,  Accordingly we hold that. the
pasment to the defendants Nos. 9 and 12 and the receipt
(Kxhibit 1), failed to discharge defendants Nous. 1 to 6, and leaves
them no answer to the plaintiff’s claim,

The appeal iz allowed with costs in all Courts, and the
plointiff must have a decree in the terms of his plaint, except as
regards the rent doe for the Malayalam year 1080, which iy not

~now pressed. In defsult of paywent within six months, the
properties in suit must be sold. -
N.R.




