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operation of the section. This diatincfcion. ia not recognized K eibhnama- 

explicitly in the majority of tlie cases relied on befoi'e us, 
perhaps because, as already observed, the place where loss was 
primarily sustained was uncertain. But it is referred to in -WAtLACK
Langridge v. A tkim (l) as the foundatioii of the decision i n ___'
Ganeshi Lai v. Nand Kishore(2) on which the accused relies j 
and it was not drawn ia the former case, because the averments 
in the complaint did not support it. Its validity was moreover 
endorsed directly in Sirdar Meru v. Jethahhai{S) where the act 
in question was a complete causing' of grievous hurt and it was 
held that complainant’ s conseqaent incapacity for the statutory 
period in another jurisdiction would not affect the venue. W e 
follow these authorities and hold that the complainant^e iarm’s 
secondary loss at Madras will not give the Third Presidency 
Magistrate jvirisdiction. He must return the complaint for 
presentation to compytenb Magistrate having jurisdiction over 
Nandyah

JS’a p ie e ,  J,— I concur. NAPrEE, J

A P P E L L A T E  C I V I L .

Before Mr. Justice Coutts Trotter and Mr. Justice 
Kumarasu-ami Sasiriyar.

ATTAKL'TTI MARKONDAJNT ( P l a i n t i f f ) ,

V.

PEKIYASAMI KAYTJNDAX ax d  a k o th e b  ( D e ie n d a x t s ) ,  

K esp on d e-n ts.*

Transfm- o/P'^operiti A ct  (IT’’ o /lSSS), soc. SS— Usufructuary viortgaye— H ypothecs, 
tion— D ejjodt o f  uttufractuary m oftgage amount o n ly —Refusal by m ortgngee—  
SubspQuent deposit o f h ’,rp^>ihecaiion amount~~Comp-un<l, i r d m U  vt enhanced 
ra te— PtTialry ~ Dpponit o f compound interest at the vriginal ra te on ly, 
ciency of— Accftyfan''e h i Court, as rflfi.sonatte coOTpPTz- i-fiore, of-r-Mestie

profits, claim fo r , by p larnliffjrom  date of deposit, i f  au,,tainalle.

The plaintiff, as the Vi ndee of cei bain laods which were f abject to a wBnfniC' 
tuary mortgage as well as a l\ypot,hi.^cation, iu favour of the defendant, ^otigt.fc

(1) (LyiS) ;<5 All., 29. (2) (1912) I.L.ll., 34 AIL, 487.
(3) (1906) 8 Bom L.'l., 5t3.

* Second Appeal No. 1331 of 1912,

1915. 
April 14,



AtYAKtJlTi recover the property on payment into Oourfc of the amount due under the
MAUK02STDA.N usafiTiotnary mortgage under section 83 of the Transfer of Property Act,. The

T, defendant claimed that the plaintili should deposit the sum due under the
P e r i i s a m i
Kavitndan. hypothecation bond also. The plaintiff paid subsequently into Court an amount 

as dua for principal and interest on the latter bond, buh calculated compound 
interest at the original rate and not at the enhanced rate after default as 
mentioned in the bond, diaputing the provision as penal. The Court held the 
proTision to he [jenal and accepted the amount paid for interest as I'easonable 
compensation. The plaintiff claimed mesne profits from  the date of his first 
deposit, but the defendanfa disputed hie right to any meane profits as the 

plaintiff did not deposit the full amount specified in the Lond;
Seld, (1) that the plaintiff was bound to deposit the amounts due under; both 

the bonds and (2) that the plaintiff was not bound to deposit the penal rate of 
interest but that the payment of an amount as reasonable compensation -which 
W a s accepted by the Court as proper, was legally sufficient to entitle the plaintiff 
to mesne profits from the date of the Becond deposit.

Second Appeal against the decree of J. G-. Burn, the acting 
District Judge of Madura^ in Appeal No. 376 of 1910, preferred 
against the decroe of F. J. Db^Eozaeio, the Diatriob Munsii of 
Dindigul, in Original Suit No. 104 of 1909.

The facts of the ease appear from the judgoient of O outts 

T rottbe,  j .

r .  B. V8nka.tarama Sastriyar for the appellant.
T. V. Mutliuhrishm Ayyar for the respondent.

CouTTs OoDTis Trottbk, j .— In. this case the plaintiff had created two
Tboixeb, j, incmn})i.ance8 on his land— one a usufructuary mortgage and the

other a hypothecation. The plaintifi being desirous of paying 
off his mortgage and recovering his property ayailed himself of 
the procedure nnder section 83 of the Transfer of Property Act, 
and paid the amount due under the mortgage namely Es. 800 into 
Court on the 8th October 1908. The first defendant declined to 
receive that amount and claimed that the plaintiff was bound to 
deposit also the amount due under the hypothecation bond. ' 
Accordingly the plaintiff deposited the sum of Es. 676-7-6 in 
respect of the hypothecation bond and tendered the two sums to 
the *first defendant. A  notice was sent to the first defendant who 
put in no appearance in Court and did not receive the money. 
The question which arises is this ; the hypothecation bond was in 
respect of principal sum of Es. 300 with interest at Es. 1 -6 -0  
per cent a month and also provided that if it was not paid off 
within the prescribed period, a year, then simple and compound 
interest at Es. 2 per cent should run from the date of default.
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Kow the plaintiff wlieii lie paid tte money into Court under Avyakdwi 
section 83 of the Transfer of Property Act did not pay at the 
penal rate of interest, but lie paid only compound interest at the 
rate of Es. 1 -6 -0  as from the date of default and when the Court -----

CotJ*rT8
came to determine what was due the Court held thali the amount t b o t t e r , J. 

was enough and that he had duly discharged the claim of the 
first defendant.

It has been contended before us that notwithstanding the fact 
that the amount paid in was the amount that was found due the 
payment and tender were bad on the ground that it was not for 
debtor to speculate as to what reduction the creditor would accept 
or the Court would make from the full letter of the bond, but 
that he must pay what is expressed to be due on the face of the 
instrument and get back any portion if he can. It is not 
apparent and the respondent has not been able to suggest that 
there is any legal means by which he would be able to get it 
back. In support of the proposition some English cases about 
tender were cited and among them was Searles v. 8adgravd{l),
There in respect of an entire debt of £82 a tender was made of 
£55-6-0  which was arrived at by deducting a sum of money due in 
respect of a cross claim between the parties. The Court held that 
the tender to be good must be of the whole debt in respect of which 
it was tendered and that the debtor was not entitled to deduct the 
set off from the amount of the debt. Keliance was farther placed 
upon Venkatamma Aiyar v. Bangasami Aiyangar{2). There 
it was held that where a tender was made of four-fifths of 
the morfegage amount where a partition was sought the tender 
was bad because the parties were not agreed as to what the proper 
proportions of division would be if a partition were made. These 
oases seem to be quite different) in principle to the present and 
not in any way to coyer it. The words of section 83 of the 
Transfer of Property Act are quite clear and they enact that the 
mortgagor or any other person entitled to institute such suit may 
deposit in any Court in which he might have instituted such suit 
to the account of the mortgagee the amount remaining dne on the 
mortgage.^^ Here the amount legally due was what the Court 
found it to be and that was the amount which the plaintiff paid 
into Court, l^o question arises of any attempt to set off or
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A t y a k o c t i  retain any balance. That wliicii the plaintiff tendered was the 
Markonda.ii ^vhole debt as it was ultimately found to be and the
P̂ Riyasvami fact tliat the instrument sought to provide for, and the defendant

_L  * aouglit to exact in accordance with it a larger sum does not in
TroitJk^t opinion affect the result that what the plaintifl: tendered was 

the whole amount which was due and owing by him. I  am 
therefore of opinion that the interest ceased to run at any rate as 
from the date when both the bonds were redeemed and paid off, 
namely, the 29th January 1909, and that as from that date the 
plaintiff should have mesne profits in respect of the property. 
He sought to go further and claimed mesne profits as from the 
9th October 1908, the date when he paid of! the original mort­
gage for Rs. 800, What he argued was that as he discharged the 
usufructuary mortgage-debt kis right to mesne profits would 
accrue from that date as the hypothecation boud would not entitle 
the mortgagee to possession. This seeius really an ingenious 
attempt to got round the decision of the Fall Bench giyen tho othtSr 
day (1st April 1915) in Subrar/iania v. Balasu.bramanya{l) 
which decides that a mortgagee is not bound to be rodeemsd
piecemeal. We are bound by that decision and its principle is 
fatal to the appellauts’ contention.

Therefore the appeal is allowed and mesne profits will be 
decreed to the appellant as from the 29th January 1909 until 
delivery of possosssion. The amount of mesne profits will be 
determined by the Court of first instance. Each party will give 
and take proportionate costs.

KrifARA- K u m a k a s w a m i  S a s t e i y a e , J.— I  agree,
SWaMI 

SAs-mvAB, J.
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