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mere expectancy as is referred to in the Transfler of Property
Act, section 6 (o) support this view. Ior, if the reversionary
interest in the widow’s husband’s estate is a mere cxpectancy
so far as the reversioner is ¢oncerned the only prrson in whom
“the legal estate” (I usethat expression for brevity perhaps
at the saerifico of accuracy) can be said to be vested must be
the widow.
N.R.

APPELLATE CIVIL.

Defore Mr, Juslice Seshagiri Ayyar and Mr. Justice
Kumaraswams Sasiriyar.

VENKATAPERUMAL RAJA BAHADUR VARU, RAJAH OF
EARVETNAGAR (umvor v suarpiaNn W, A, VARADA-
CHARIAR)—(PE1ITIONER), APPELLANT IN ALL.

0.
VENKATA REDDI sxp rweLve otorrs (Counter-Prritioxess),
Responpests.*

Civit Frocedure Code (Act V of 1908), ss. 47, 73 and 104 ~Ratealle distributéon,
order for—Right f appeal—=Moriyage-decree—Provision for evecution person-
ally ayainst the mortgagor—~Appleation for execulion for sile of mortgaged
preperiy-- Sale held— Application, net disposed of-—Sale of ather properiies
by cther decree-halder s—Proceeds paid into Court—Applicativn for rateable
distribution by kolder of mortgrge-decree, sf maintuinable—Application for
execution. mot formally disposed of, if vending.

Au ordser for rateable distribution uader section 73 of the Code of Civil Pro-
cedrnye is appealable if it was passed between the parties to the suit in which the
decreo wag passed and relutad to tke execution of the decree and so fell under
the provisions of seetion 47 of the Code.

Section 73 of the Code does noti say that no appeal shall lie against orders
pessed under ib; nor does the omi-sion to provide for an appeal against snch
orders in scction 104 of the Code deprive a party of ithe right of appesl con-
ferred by othar provisions of the Code.

Where an application for ¢xecution prayed for speocific reliefs and they were
all granted by the Court ani obtained by the decree-holder, but no final ovier
of dispnsal was passad by the Court ¢n the application, it must be desmod to be
a pending application for execution for purposes of section 73 of the Code.

Arrpals against the orders of L. C. Moore, District Judge of
North Arcot, in Civil Miscellaneous Pititions Nos. 898,599, 900,

* Appenls Against Orders Nos. £86 to 290 of 1913,
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901 and 904 of 1912 (Exeention Petitions Nos. 124, 88, 133, 135
and 82 of 1905, in Original Soit No. 5 of 1877, No. 22 of 1889,
No. 11 of 1883, No. 24 of 1889 and No. 11 of 1886 respectively).

The respondent obtained a decree for sale on a mortgage
executed by the appellant. The decree contained a provision
for the recovery of the bulance of the decree-amount from the
person and the other properties of the judgwnent-debtor; an
application was made by the decree-holder for execution “of the
decree by the sale of the mortgaged properties ; the application
was granted and the properties were sold and the sale-proceeds
were paid towards the decree, which was not however thareby
fully satisfied. The execution application was not finally disposed
of by an.order of Court, though the prayers in the applicution
were all granted and mo further relicfs coull be asked for or
obtained on the petition. Two other decree-holders against the
same judgment-debtor, in execeution of their decrees in the
same Court, attached come other properties of the latter and
brought them to sale; the sale-proceeds were paid iuto Court.
The respondent applied {or rateable distribution in respect of his
decree and for payment ount of the amount deposited in Court.
The judgment-debtor chjected among otber grounds that the
respondent was not entitled to ratsablo distribusion as the latter
liad no subsisting application for execntion pending at the time
in the Court within the terms of section 73 of the Code. The
lower Court overruled the objection and granted rateable distri-
bution in favour of the respondent. The judgment-debtor
preferred an appeal to the High Courd against the order of the
lower Court. The respondent (the decree-holder) raised a preli-
minary objection that there was no appeal provided under the
Code of Civil Procedure against the order in question, as it was
passed under section 73 of the Code, aud no appeal was given
under section 104 of the Code,. .

The Honourable Mr. L. A. Govindaraghave Ayyar for the
appellant.

bl Krishnamachars for V. Parth asarathy Ayyanyar and RB. V.
Venkataramana Row for the respondents.

The following judgment of the Court was delivered by
SEsHAGIR AYVAR, J.:—The respondents in . these connected
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and the other properties of the judgment-debtor: certain properties
not includad in the mortgage to the respondents were attached in
execntion of two other decrses against the same judgment-debior ;
the realised assets were paid into Court, The present respondents
applied for rateable distribution. Notwithstanding the objection
of the judgment-debtor, the applications were granted. The
judgment-debtor has appealed. A preliminary objection is taken
that as the order was passed under section 73 of the Code of
Civil Procedure against which no appeal is provided by section
104 of the Code, no appeal shuuld be entertained. Itis conceded
that the question agitated in the applications velates to the
execution of the decrees between the parties to the suits in which
the decrees wore passed. Primd facie, therefore, the orders are
appealable as falling under section 47 of the Code of Civil
Procedure. Has that right of appeal been taken away in the
present case by section 787 That section does not say that no
appeal shall lie against orders passed under it. It is by the
omission to provide for an appeal in section 104 that it is argued
that an appeal is not given against the order, It has been held
with reference to orders passed under Order XXI, rule 63 that
if the adjudication was between the parties to the suit, although
the matter may arise in a claim petition, an appeal will lie under
section 47 of the Code of Civil Procedure. This principle was
recognized both under the old and the new codes. See Sundar
Singh v. Ghasi(1), Krishnabhupats Devu v. Vikrama Devu(2),
Vengapayyan v. Karimpavakal Parvati(8) and Kali Prasunna
Ghosh v. Shaikh Golam REahman(4). On the analogy of these deci-
sions, we are of opinion that orders passed under section 73 of
the Code of Civil Procedure arc appealable, if they affect parties
to the soits. In Jagadish Chandra Sheha v. Kripe Nath
Shaha(5) and Kashi Ram v. Moni Bam(6), the contes twas between
rival decree-holders. They are not governed by section 47 of
the Code of Civil Procedure. This distinction was pointedly
referred to in Balmer Lawrie & Co. v. Jadunath Banerjee(7).

But our attention was drawn to the judgment of SaxxarRan
Natr anp Avung, 4J., in Chennamma v. Rajah of Karvelnaegar(8),

(1) (1896) LL.R., 18 AlL, 410, (2) (1895) LL.R., 18 Mad,, 18 at p. 17,
(8) (1908) LL.R., 26 Mad., 50L.  (4) (1913) 18 C.W.N., 910.

(8) (1809) L.LR., 36 Calc., 180, (8) (1892) LL R., 14 All, 210.

(7) (1915) L.L.R,, 42 Calo., 1. (8) (1914) 1 L.W., 234.
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which at first sight appeared to be a direct authority in favour
of the respondents. In that case, the appellant was one of the
decree-holders. To him the provision of clause (2) of section 73
of the Code of Civil Procedure would have applied, and he could
have had his remedy by way of sult if the order went against him.

The judgment-debtor cannot avail himself of the rights of suif

which that sub-clanse provides. The present case may be distin-
guished‘from Chennamma v. Rajoh of Karvetnager(l) on that
ground. We think that a party to whom a right of appeal is
given, if he comes under section 47 of the Code of Civil Proce-
dure should not be deprived of it, unless the Civil Procedure
Code expressly denies it to him, As we find no such denial
in section 73 of the Civil Procedure Code, we must hold that an
appeal liess. We overrule the preliminary objection.

The appeals then coming on for hearing on merits on the
same day and having stood over for consideration the Court
delivered the following judgments :—

SesHaiRr Avvaw, J.—I have had the advantage of reading
the judgment which my learned brother isabont to deliver. I
entirely agree with his conclusions. The rezpondents are entitled
to rateable distribution, even though their decrees are on mort-
gages. The order for payment of the amonnt from the person and
the other properties of the judgment-debtor was also obtained
in these cases. See Abdulla Sahib v. Doctor Oosman Sahib(2)
and Gatte Lal v. Bir Bahadur Singh(3). It is not disputed
that no formal order was passed disposing of their execution
applications. Under the old Code of Civil Procedure, it was hsld
that even when an application was ““ struck off,”” it must be taken
to be still pending, as the law provided no procedure for taking
such a step ; Sastvarna Tevar v. Arulonandam Pillai(4). In the

present Code, there is an express provision for dismissing an’

execution application when no further step is taken by the decree-
holder, It is clear, therefore, that until that step is taken under
the new Code, the application is on the file of the Court. = The fact
that the decree-holder moyved the Court only for a particular
remedy open to him cannot lead to the inference that he was not
entitled to ask that his decree be satisfied by other means which

(1) (1914)1 L.W., 234, o (2) (1905) I.L.B., 28 Mad, 224.
(8) (1905) L.L.R., 27 AlL, 158, (4) (1898) LLR,, 21 Mad, 261, .
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the law enables him to adopt. The Distriet Jndge is right in
treating the spplications of the respond uts as pending at the
time thab the claim for rateable distribution arose. These
apprals must be dismissed with ensts.  Therve will be no costs in
Civil Miscellaneons App-al No. 280.

Kumaraswamt Sasrrivag, J—These ars appeals against the
orders of the District Judge of North Arcot declaring that the
respondents are entitl:d to rateable distribution out of the sale-
proceeds realized in Execution Petitions Nos. 738 of 1905 and 108
of 1900. The respondents ubtained mortgage decrees against
the appellant which directed that the judgment-debtors should
be personally liable for any deficiency that may arise after the
sale of the mortgaged praperties and the application of the sale-
proceeds towards the amounts due on the decrees. Though the
decrecs were not in accordance with the provisions of the
Transfer of Property Act, the irregularity cannot be questioned
in execution proceedings ; Raja of Kalahasti v. Venkataperumal
Raja{l). The respondents had, therefore, decrees for mouey
and would be entitled to rateable distribution if they had apylied
for execution and their applications were still undisposed of and
on the file at the dute when assets were realized iu execution of
the decrees in Execution Petitions Nos. 78 of 1605 and 108 of
1908 : Tiruchittambala Chetli v. Seshayyangar(2).

The respondents in 1905 filed execution applications on the
decrees obtained by them which prayed for (1) issue of notices to
the jodgment-debtors under section 248 of the old Civil
Procedure Code, and (2) sale of the mortgaged properties, leave
being given to the decree-holders to bid. Orders were passed
granting the reliefs and it is admitted that the decree-holders
obtained all the reliefs they had prayed for. Ior some reason
or other (not explained) no formal orders were passed taking the
petitions off the file of pending execntion applications and the
District Judge, treating the applications as pending, ordered
rateable distribution on the applications of the decree-holders.
The question for decision is whether execution applications,
praying for specific reliefs which were all granted several years
before assets were realized, and on which no further reliofs could
be asked or granted, can be said to be still on the file and

(1) (1611) 21 M.L.J., 1036, (2) (1882) LLR,, 4 Mad,, 883,
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undivposed of, because no final orders have been passed taking
them off the file of pending applications.

The yoint is not free from difficulty. When an execution
petition is filed, and the Cour eitber rejects all or some of the
prayers, it has to pass final orders to that effect. Ifall or any
of the prayers are granted, the decree-holder has to ubtain the
appropriate reliefs by taking further steps either on the executivn
petition or in interlocutory application on the execution petition,
When he has obtained all the reliefs he asks for, all that remains
to be done on the execution pelition is to record the fuct that the
petition has been disposed of. The Court cannot do anything
further, Itisargued by Mr. Govindaraghava Ayyar that any-
thing that the Court might do after all the prayers have heen
granted and reliefs sougbt obtained by the decree-holder will
only be purely ministerial and for statistical and not judicial
pur‘poses.

Thers can be little doubt that cnly a formal order can be
passed on the petition after all the reliefs prayed for have been
granted and obtained by the decree-holder ; but it does not follow
that the order is not a judicial order simply because it records
that the execution petition has been disposed of. Many purely
formal érders are still judicial and not ministcrial. The Madras
Civil Rules of Practice contemplutes final orders being passed on
execution petitions., Rule 167 of the Civil Rules of Iractios
requires that when orders for sale ave passed, the exegution
petition shall be adjourned to a fixed date and clearly contem-
plates final orders being passed by the Court on the petition after
the sale has been confirmed.

1t was the duty of the Courtio have fixed a date for the final
disposal of the execution petitions and the fact that it did not
do so bas the effect of keeping the applicativns pending till final
orders are passed,

I an of opinion that the District Judge was right in treating
the execution potitions as pending and disn.issing the appeals
{except Civil Miscellaneous Appeal No. 289) with costs.
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