VOL. XXXIX] MADRAS SERIES ©527

With regard to the shape of their Lordships’ decree, it is to
be noted that, consequent upon litigation with regard to this
and other property, a receiver was appointed. This circum-
stance saves any complexity from arising in the carrying out of
the present judgment. The receiver will act upon it. He will
deliver possession of Repudi upon the terms of the contract
now affirmed, that is to say, the plaintiff will he entitled to the
village as from and after the Rani’s death.

The judgment now given disposes of any necessity for a
pronouncement upon the cross-appeal.

Their Lordships will humbly advise His Majesty that the
appeal be allowed with costs, and that the cross-appeal be
dismissed also with costs.

Appeal allowed ; Cross-appeal dismissed,

Solicitor for the plaintiff (appellant in appeal and respond-
ent in cross-appeal)—Douglas Grant,
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APPELLATE CRIMINAL.

Before Mr. Justice Oldfield, Mr. Justice Seshagiri Ayyar
and Mr. Justice Nawvier.

THE PUBLIC PROSECUTOR (Arrrrniayt),
v.
R. M. KADIRI KOYA HAJEE (Accusep).*

Criminal Procedure Code (et ¥ of 1898), ss, 421, 233 and 537~-Criminal appeal—
Presentation of, to an officer of the Court, or to ous. of the Judges—dppel-
late Stde Rules, .1 (1) (F)—Divisional Court for the dispnsal of criminal
business— Powers of, to admit criminal appeals, when admission Court is
aitting—~Notes fo the Weekly Sitting List—Charter Act (24 & 25 Vict, Cap.
104), ss. 13 and 14—Joint irial of "fwo separate calender casee—Offences,
distinci—Illegolity, mat. cured by seetion 537, (riminal Procedure Code—
Retrial, if acquitial wrong. ‘

When & case of acquittal aken up by the High Court in the exercize of
its powers of revision was under the consideration of a Bench, notice was
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issued to the Public Prosecutor o appear at the further hearing of the revision
ané also to inform the Cenrt whether Government intendsd to appeal against
the acqnittal. He appeared and handed in the appeals by the Goverrment to
the Irarned Judyes who perused them and ordered notice forthiwith, On that
date an Admission Court constituted by a siugle Indge was sitting :

Held, that there was a valid presentation of the sppeals.

The fact that a single 'ndge sitting in the Admission Court iy entrusted with
the duty of adwitting criminal apyeals does not deprive the Divisional Muurt
corstituted for the dizprsul of criminal business, of the right to exercise its
power of admitting cviminal appeals. 1t is by reference to the rules made by
the High Court that thae respective powers of Judges sitting alone and of Divisional
Courts must be ascertained andnot by refercnce fio the notes to the * Sittings Ligt?
which are merely instvuctions for the guidance of practitioners, Under saction
13 of the -Charter Act rules for the exerciss of the High Cowrt’s appellate
jurisdickion by one or more Judges or by Divisional Courte can be made only by
such High Court, the powers of the Chief Justice being only those couferred by
gection 14 to determinme which Judge shull git alone and which in Divisional
Caourts.

Per Ounrirny, J.—As regavds presentation, no special method is enjoined
in the Coda of Criminal Procedure ; and therelore the question is one of adminis-

_trative convenience alone, So long as there is an actual presentation to an

officor of the Court such as a Bench Clerk or tu one of the Judges, ite members,
the presentation ie not invaliid.

Where, on the presentation of a sin zle complaint againgt the accused contain-
ing all the allegations necessary for the establishment of two cases, those
allegations being shortly that the accused had cheated the Bank of Madras in
connexion with certain bills of exchange and also by a false representation
contained in & document as to the amount of his assets, the Magistrate after
recording the prosecution evidence continnonsly without diseriminating between
that which wag relevant on each of these two charges, framed separate charges
and also nombered them as different calendar cases, but when the witnesses
came to be cross-cxamined, he lost sight of the necessity for keeping the two
trials saparate and allowed the witnesses to We cross-examined promiscuously in ’
respect of both the charges,

Held, that the joint triat of the two cases was illegal inasmuch as it contra-
vened the provisions of section 283, Criminal Procedure Code, and that the
illezality could naot be cured by section 537, Criminal Procedurs Code.

Subrahmania Ayyar v, King Bmperor (1802) LLR., 25 Mad., 61 (p.C.),
followed,

Where in an appeal preferred tn the High Court against the acquittal of an
accused aiter an illegal trial, the Court is of opinion that the acguittal is wrong
on the merits, the acoused cannot be convicted and sentenced by the High
Qourt ; the only course open is to order that the accused be tried a second time.

Per NaviER, J—Tne decision of the Privy Conneil in Subrahinania Ayyary.
King-Emperor(1) does uot compel the Court to hold that in no case can a

(1) (1902) LL.R., 25 Mad., 61 (P.C.).
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migjoinder of charges or a failure to try charges separately be an irregularity
‘within the meaning of section 537, Criminal Procedure Code.

Arrran under section 417 of the Code of Criminal Procedure,
1808, against the acquittal of Kadiri Koya Haji by V. P. Row,
the Additional District Magistrate of Malabar, in Calendar Case
No. 4 of 1914.

The facts of the case are clearly set out in the judgment of
OrprisLp, J.—[see paragraphs Nos. 1 and 4].

N. Grant, the Acting FPublic Prosecutor, for the Crown,

The Howourable Mr. I. Rickmond and 4. Ramaswami
Mudaliyar for the aceused.

Oupriewp, J.—The aecused has been acquitted in Calendar
Case No. 4 of 1915 on a charge of an offence punishable under
section 420, Indian Penal Code, by the Additional District
Magistrate of Malabar. A learned Judge thought it necessary
to take up the case in the exercise of this Court’s powers of
revision. Whilst it was under the consideration of a Bench,
Government instrocted the Public Prosecator to file the appeals,
which are before us against the acquittals in Caleadar Case No. 4
and Calendar Case No. 5, a connected case. I deal at present
with the former.

A preliminary objection to the hearing cf both appeals has
been made that they were not legally presented and that they
cannot be proceeded with, because the provisions of section 21
of the Codeof Criminal Procedure have not been complied with,
inasmuch as the appeals were not daly presented to'this Court
and they were not pernsed and motice was mot ordered.by a
judge empowered for those purposes. The facts are thav the
Bench above referred to issned notice to the Public Prosecutor to
appear at the further hearing of the revision case and also to
inform the Court whether Government intended to appeal, He
appeared and then handed in the appeals by Government now
under disposal to the learned Judgés, who perused them and
ordered notice forthwith. ,

As regards presentation no special method is enjoined in the
Code of Criminal Peocedure ; and therefore the quistion is one
of administrative convenience alons. So long as there is, ag there
was in this case, an actual presentation to an officer of the Court,
such as a Bench Clerk or to one of the Judges its members, I an

TR
PoBric
PrOSECTTOR
v.
Kapinx
Koxa,

LDFIELD, J.



Trr
Purric
PROSECUTOR

v,
KADIRL
Kova,

OLOFIELD, J,

530 THE INDIAN LAW REPORTS [VOL. XXXI%

not prepared fo hold thab the presentation was invalid. As to
compliance with section 421, accused relies on the note published
at part of the weekly sittings list : “ Urgent Criminal Appellate
Side motions will be heard by the Bench before which the
criminal work of the weelk is posted (and must be moved at 11
a.n.), unless an Admission Court is sitting, in which case, if the
motion can be heard;by a single Judge, the application must be
made before the Admission Court” and argues that, as an
Admission Court constituted by a single Judge was sitting on
15 March 1915, the date on which orders were passed under
section 421, that Court alone, and nobt the Bench of two Judges,
was competent to peruse the appeals, It is a sufficient answer
to this objection that under section 13, Charter Act rules for the
exercise of the High Court’s appellate jurisdiction by one or
more judges or by Divisicnal Courts can be made only by such
High Court, the powers of the Chief Justice being only those con-
ferred by section 14 to determine which Judges shall sit alone and
which in Divisional Courts. It is by reference to the rules so
made that the respective powers of Judges sitting alone and of
Divisional Courts must be ascertained, not by reference to the
notes to the sittings list, which are merely instructions for the
guidance of practitioners and parties. The rules made by this
Court are contained in the Appellate Side Rules; and under
rule 1 (1) (f), applications for the admission of appeals from the
judgment of any Criminal Courvare ordinarily to be made before
a single Judge. This does not in terms, and 1is not intended to,
deprive the Divisional Court, constituted for the digposal of
criminal business, of the right to exercise its powers in special
cages, such as those bsfore us, in which convenience and the
acquaintance with the circumstances, which the two learned
Judges concerned had, rendered their intervention specially
advisable. This objection must therefore fail.

I turn next to an argument relating to the conduet of the
proceedings in the lower Court, on which Mr. Richmond, who
appeared for the accused has relied, as a comprehensive answer
to the appeal, in 8o far as the substitution of a conviction for the
acquittal is asked for, and not merely an order for aretrial, The
relevant facts are thab both Calendar Case No. 4 and Calendar
Case No. 5 were instituted by the same complainant by the
presentation of only one complaint, containing all the allagations
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necessary to the establishment of both cases, those allegations
being shortly that accused had cheated the Bank of Madras in
connection with certain bills of exchange and also by a false
representation, contained in Bxhibit K, as to the amonnt of his
assets. 'The Magistrate in spite, Mr. Richmond alleges, of his
remonstrances recorded the prosecution evidence tendered omn
behalf of the complainant continuously without discriminating
between that which was relevant on each of these two charges,
examining each witness once as to all he knew regarding both
and questioning accused under section 842, Criminal Procedure
Code, only once. He then, as his diary shows, “split” the cage
into Calender Cases Nos, 4 and 5 and proceeded to the further
cross-examination of the proseention witnesses, which accused
had claiined under section 256 (1), [% is nob clear whether he
bore in mind that he had two distinct cases to try during the
cross-examinabion of first prosecution witness; for part of it is
headed Calendar Case No. 5 But his attempt to do so, if he
made one, was ineffective, since that part of the cress-examination
is in fact relevant rather to Calendar Case No. 4. And in any
cage the attempt was abandoned almost immediately, no such
distinction being made in the cross-examination of third
prosecution witness, who deposed regarding both the bills and
Exhibit K, or of other witnesses. Subsequently one written
statement was filed by the accused under section 256 (2), and
both cases were disposed ofin one judgment. Mr. Richmond
argues that this was one trial of separate charges of distinct
offences, which offended against soction 283 ; that the trial was
therefore not a lsgal one; and that, before accused can be
convicted by this or any Court, a legal trial must be held.

There is no doubt that the offences in guestion in the two
cases were disbtinet, and it is not suggested that section 234, 235,
286 or 289 is applicable. It is also in my opinion the fact that,
although two charges weve framed, one trial only was held. For
excepb in that respect the proceedings were, as pointed
out above, in every way similar to those, which wonld have
taken place in one trial. It has not been shown how section 233
is not in point ; and accordingly the lsarned Public Prosecutor’s
efforts have been directed mainly towards establishing that there
is in question only an irregularity, to which section 537 is
applicable,
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This contention requires close scrutiny because the effact of
the leading case on the subject—Subrehmania Ayyer v. King-
Emperor (1)—is to discountenance any liberal application of the
section and because ib is in terms inapplicable, as the Pablic
Prosecutor would apply it here, to sustain the validity of a trial,
attacked by the accused only incidentally and not to resist
directly 2 claim to the reversal or alteration of a decision in
reference, appeal or revision. And thereisin any case the direct:
objection, which I state in words borrowed from the decision
already referred to: “ When the Code positively enacts that
such a trial as that which has taken place here shall not be
permitted,” it cannot be said * that this contravention of the
Code comes within the deseription of error, omission or
irregularity.” This principle was applied to facts resembling
those now in question in essential respects in Gobind Koeri v.
Emperor(2) and Raman Behart Das v. Emperor(3), the lattor

" case being authority also for a striet construction of section 283,

The ouly conclusion I can reach is that section 537 is inappli-
cable ; and it ig therefore nseless to follow the Public Prosecutor
i his conbentions that no failure of justice has been occasioned
by what occurred or that the accused did not raise his objection to
it at = sufficiently early stage in the proceedings.

As accused has undergone no legal trial, be cannot be con-
victod and sentenced by us; and if we are to take action, the
only course open to us is to order that he be tried a second
time. It is no donbt true that in two respects the case is one, in
which interference with a decision of acquittal could be justified.
For it is one of public importance since the establishment of the
charge wonld mean that accused profitel largely by conduct
subversive of the existing system of mercantile credit; and,
though it is not in iy opinion legitimate in one judgment to
hold that aceused has not been tried legally and to reach a con-
clusion that he is guilty, the full argument we heard on the
merits demonstrated that the Magistrate dealt most inade-
quately with one question of fundamental importance and never
came to close quarters with the evidence. On the other hand
the charge deals with events in October 1910 and was made over.

(1) (1902) LL.R., 25 Mad., 61 (P.0.). (2) (1902) LL.R., 29 Cale., 385,
(3) (1914) LL.R,, 41 Cale,, 722,
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three years later on the 15th May 1914. The explanation
given for this delay is that accused’s accounts and other docu-
ments, on which the prosecution largely depends were mnot
accessible to the complainant Bank, until proceedings in another
case against accused had ended in this Court in September 1912.
But I am not satisfied that the subsequent interval is not exces-
sive; and it is clear that after so long accused would labour
under great disabilities. In the circumstances I do not think
thai the ense is one for retrial. In my opinion therefore the
appeal must be dismissed.

SrsHAGIRl AYYAR, J.—I have come to the same conelusion.
Mr. Richmond contended that the appeal is not properly before
us. The facts he relies on for this contention are these. The
Public Prosecutor presented the appeal petition to Seexcer and
Covrrs TrorTER, JJ., in Court through the Bench Clerk on the
15th March 1915. Ou that date, Mr. Justice AvLiNG was sitting
in the Admission Court. Consequently he argues it was not
competent to the two learned Judges to receive the a,ppeal'.

Before dealing with the objection, a few further facts may be
stated. ~ Under the orders of a learned Judge of this Court, the
records of the present case were called for by the High Court.
It was numbered as Criminal Revision Case No. 782 of 1914.
Oun the 4th March, the learned Judges who heard the case sent
a notice to the Public Prosecutor calling upon him to inform the
Court whether the Government was prepared to file an appeal
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against the acquittal, and whether he would make any further

representation in the matter. The Revision Case was adjourned

to the 15th March, On this latter date, the imcident referred
to by Mr. Richmond took place. Ibtis conceded that Serncer
and Courrs TrorrER, JJ., were constituted a Bench for hearing
Criminal Cases on the day for which the appeal was presented.

Mr. Richmond’s first objection is that there was no valid

presentation of the appeal. I am unable to agres with him.
Section 419 contemplates -a presentation by the appellant or
his pleader. The petition of appeal was handed over to the
clerk present in Court by the Public Prosecutor. It has not
been shown that the clerk bad no authority to receive
~ the appeal petition. Even if it be said that the presentation
was to the Judges direct, I am unable to see why it is nota
presentation to the High Court. Moreover, the learned Judges
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Tee  who heard the revision petition having issued the notice were

pnﬁ;’,fj;fiou certuinly competent to receive the appeal which was presented

PR T them in pursuance of that notice. There is no force in this
Kous. contention.

Sosmagizr - The second argument rests on the fact that in the note
Avean, . gpnended to the sitting list for the week, it is stated that all appli-
cations relating to criminal matters should be made before the
Judge sitting in the Admission Court. It is therefore argued that
the presentation of the appeal for admission to the two learned
Judges while there was an Admission Court was improper,
Speaking for myself, I accept the contention of the learned
Counsel that when the Public Frosecutor presented the appeal
petition to the learned Judges he moved for its admission,
Rule 1 of the Appellate Rules of Practice speaks of it as an
application. I do not think that the admission of the appeal is
a partial hearing of the appeal itself. I proceed on the assump-
tion that when an appellant asks the Court to admit an appeal,
he is making an application in a criminal mattor. In this case,
it was an urgent application, as the hearing of the Revision
Petition which was stayed depended upon the admission of the
appeal. The guestion then arises, whether the Criminal Bench
was deprived of jurisdiction fo admit the appeal hecause an
Admission Court was sitting, The note in guestion ounly says
that ordinarily all applications of this kind should be heard by
the Admission Judge. Under clanse 13 of the Charter Act, the
High Court can make rules for the exercise, by one or more
Judges, of the Original and Appellate Jurisdiction vested in the
Court. Clause 14 empowers the Chief .Justice to determine
what Judge shall sit alone and what Judges shall constitute a
Bench. It was under this clause the two learned Judges were
constituted a Bench to hear aud determine criminal cases. They
had jurisdiction to dispose of all criminal matters during the
woek of their sitting. Their jurisdietion was not taken away,
because asingle Judge was entrusted with the duties of ad mitting
appeals. Siress was laid on the foot-note to the sitting list to
which I h‘ave‘:ﬂready referred.. Ihave no hesitation in saying
that it was not intended to restrict the powers of the Benches
consfituted for the week. It was only an intimation io the
practitioners as to the coursé they should adopt. It may be
taken also as a suggestion te the Benches not to encourage
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applications made to them otherwise than in aceordance with the
note. Every Judge of the High Court would certainly act on
the suggestion. But there can be no warrant for argning that
this note deprives the Criminal Bench of its jurisdiction to hear
applications. There is nothing in section 14 which would enable
such a limibation being placed on the powers of a Bench. Clause
36 of the Letters Patent on which Mr. Richmond relies is not
against this view. As pointed out in Haladhar Maiti v. Choy-
tonma Maiti(l), the Chief Justice has power to constitute a
Bench even in the absence of rules made under ciause 13; and
when a Bench is constituted, it has jorisdiction te hear applica-
tions and appeals in criminal cases. Iagree in holding that the
appeals were properly before us.

Mr. Richmond finally contended that even if we are satis-
fied that the judgment of the lower Court is wrong, we ought
not to convict his client of the offences. charged, as the trial was
illegal in that it contravened the provisions of section 233 of
the Code of Criminal Procedure. It is to be regretted that such
an objection should be taken at this late stage.

Mr. Richmond states that he objected ab the outset to
evidence being let in without specifying the charges on which
the accused is to be fried, Although there is authority for the
position [see fn the matter of Govindu(2)] that the letting in of
evidence before framing a charge in respect of separafie allega~
tions is mot obnoxious to section 283 of the Code of Criminal
Procedure, L think that the procedure is not caleulated to-advance
justice. In Sriramulu v. Veerasalingam(8) and in Palaniandy
Goundan v. Emperor(4) it was laid down that a trial commences
ouly after the charge i framed. It is no doubt true that as the
accused pleads only to the charge his trial commences really
after the charge. None the less, he is practically on his trial
from the moment the prosecntion starts the case. However that
may be, in this case we are concerned only with what happened
after the charge was read out. The Magistrate rightly enough
framed separate charges and numbered the cases as Calendar
QOases Nos. 4 and 5 of 1914. But when the witnesses came to ha
cross-examined, he lost sight of the necessity for keeping the two

(1) (1908) I.LB., 30 Oalo., 588.  (2) (1908) I.L.R.,26 Mad, §92.
(3) (1614) 27 M.L.J., 589, (#) (1909) LL.R., 32 Mad,, 218.
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trials separate and allowed the witnesses to be cross-examined
promiscuously in respect of both the charges. I do not think the
fact that he noted the further cross-examination of the first
witness as in Calendar Case No. 5 is of any consequence, because
that examination was not in veference to the charge framed in
that cagse. Under these circumstances, there can be no doubt
that the trial offends against the provisions of section 233.

It was argued by the learned Public Prosecutor that as the
reading of the charge and the numbering of the cases were not
improper, the further irregularity in not vecording evidence
separately did not vitiate the trials, The section says that
each charge shall be tried separately and the failure to conform
to it ab any stage of the trial renders the proceeding illegal:
see Subrahmania 4yyar v. King-Emperor(l), Gubind Koeri v.
Bmperor(2) and Raman Behari Das v. Emperor(3). In Emperor
v. Midan Mandal(4), the learned Judges point out that if the
niode of trial was wrong, the proceedings ought to be set aside.

Mr. Granl’s move serious contention was that section 537
cured the defect. In the first place, the section has no applica-
tion. The language of the first part of the section is against the
co nelasion which the Public Prosecutor asks us to adopt.  Inthe

sccond place clause (#) which speaks of error “in proceedings
before or daring trial ” does not cover cases where the trisl itself
is defective. Consequently, the explanation which introdnces
the principle of acquiescence under certain circumstances has no
application.  Moreover as the Judicial Committee has held that
a violation of a plain provision of law is not an irregularity; the
section has no application to the present case. In Moharudds
Malita v. Jadu Nath Mandul(d), the error related to the framing
of the churge which is distinctly dealt with in clause (@) of
section 587, Kurther in that case, the trial was perfectly
regular. T am therefore of opinion, that the joint trial of the
two calendar cases is opposed to section 233 and that consequently
the accused should not be convicted of the offences charged
against him, ‘

I feel little doubt on the records before us that the accused is
guilty of at least two out of the three counts mentioned in the

(1) (1902) LLR., 25 Mad., 61 (P.C). (2) (1802) L.L.R., 20 Cale., 385,
(8) (1914) T.L.R., 41 Cale,, 722, (1) (1:14) LLR,, 41 Calc., 662,
(5) (1906) 11 O.W.N. b4 -
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charge in Calendar Case No. 4. Ordinarily snch a failure of
justice would warrant a retrial of the accused. But the offence
took place in October 1810 and the accused has heen before the
Criminal Courts on three occasions. Under these circumstances,
T agree in holding that it is not desirable to direct a retrial.
Narizr, J.—I concur. I do not however think that the
decision of the Privy Council in Subrahmania Ayyar v. King-
Emperor(1) compels us to hold that in no case can a misjninder
of charges ora failure fo try charges separately be an irvegulnrity
within the meaning of section 537 of the Code of Criminal
Procedure, In the mavner in which this case comes hefore us
that section however cannobt be relied on,and we bLave only to
apply section 233. The only question that remains is what
course we must adopt being satisfied (1) that the accused bas
been tried illegally, (2) that his nequittal on the merits on two of
the charges was wrong and (3) thatin the circumstances we donot
think that he should be retried on those charges. It seems to
me that we must do what the lower Court could have done if its
attention had been drawn to the illegality of the trial before
judgment, that is, acquit the accused, which in our position, is
done by dismissing the appeal.
C.M.N.

APPELLATE CRIMINAL.

Before Mr. Justice Spencer and My, Justice Seshagiri Ayyar.

N. SUBBAYYA 4xp avormer (CoUnter-PEITIONERS),
APPELLANTS, ’

.
P. RAMAYYA (PrTirioNeR), Responpenty.®

Criminal Procedure Cole (det V of 1368), se, 435, 439 and 183 Revigion petition
to the High Cousrt agoinst an order under section 133—Order of o single
Judge of the High Court-—Appenal against order, if maintainable— Letlers
Patont (24 § 25 Vict,, cap, 104), ¢/. 15.

No aprenl lies, under clause 15 of the Lebters Patent, against an order of a
single Judge of the High Court'in'a Criminal Revision Petition preferred against

(1) (1902) T.L.R., 25 Mad., 81 (P.0.).
# Letters Patent Appeal No, 873 of 1914,
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