
A P P E L L A T E  C I V I L .

Before S ir John Wallis, Kt,, Ohief Justice, and 
Mr. Justice Couits Trotter.
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19L5.
February Q T. 7̂. NARAT^iE'Aif CHETTIAR (Djefekdakts 2-4,

i l ,  J D a n d  Jto.
----------- - and 11-13), A ppellants,

V .  S . V .  L A K S H M A N A N  O H E T T IA K , ( d e c e a se d ) ( P l a in t if f , 

D EPE N D AN Ta 5 , 6 , 8 - 1 0 ,  AND LtSGAL E'EPBESEJiTATlVES OP 

THB DeOEASliD FlEST P iA t N T I P r ) ,  R E SP O N D E N T S*

Truftees o f a tem ple— Transfer o f  management— Toi3 or voi'iable— Setting a.aide, i f  
necessary— Suit by trustees to recover temjple pt'Ojierties %nd fo r  accounts'^  
Indian Limitation^ A ct (IX  o f  1908), art. 91 or 124, appHcahility of -Som e 
trut^tees. joined  as defendants— Penial of (keir  iiiJe hy plaitiiiiJs— A hanionm evt 
o f the denial— Decree in favour o f  plaintiffs and dpfendants i f  c m  he given—  
De ta,c,to  trustees— E«i$ensea during vta.nagp.ment— Right fo r  reim lursem ent—  

Right to reta in  possssaion o f trust fr o fe r ty — Indian Trusts A c t  { I I  o f  18R2y 
sec. 33—Decree fo r  possession and for account— Provision fo r  account o f  
e x f  Ponses incurred in the final decree.

The plaintiffs, who were the huM ars (-trnstees) of a tonaple broaght the suit 
on the 30th January 1911 to recover possessioa of the temple properties from 
the defendants to whom the trustees had made ovor the manfigemont of the 
teJB-ple uiidei' an agreement dated 21st June 1901. The plantiffis alleged in the 
plaint that the ninth and the tenth defendants fwho were also originally 
hukdars) h£yi lost their I'ight to the office owing to their neglect to discharge 
its dntiea and that they were ioined as defendants merely bccauss they 
asserted a right to it. But at the trial in the original Court the plaintiffs 
abandoned this contention. The defendants contended, inter alia, that the 
suit was bad for non-joinder of all the trustees as plaintiffs and was barred ander 
article 91 of the Limitation Act, and that the defendants were entitled to be 
reimbarised out of the trust properries for expensss properly incurred by them 
dui’ing their ma.nagement and to retain possession of the properties nntil they 
were so reimbursed. The lower Court passed a decree in favour of the 
plaintiffs and the ninth and the tenth defendants for posaes.‘(ioti and a prelimi­
nary decree for accoants against the defendauta.

Held,, that the objection as to non-joinder was not sustainable, but that a 
decree could be passed in favour of the plaintiffs and tho ninth and the tenth 
defendants as trustees with the consent of the latter and the other defendants.

Kchlasari Dasi y. Mohunt Rudran and Goswumi (lOO?)’ 5 C.L.J., 527, distin- 
gnished.

The transfer to the defendants being void, did not require to be set aside. 
Article 91 ot the Limitation Act did not apply to tho suit but article 134i was
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the artiolo that was applicable, and uniier that article the suit was not hai'red. F aratahan

Mhlkarpt,n v. Narhari (1901) I.L .ll., 25 Bobi,, 337 (P.O.), foliowtid. "W.

Gnanasambhatidd PanAara ^annadhi v, Velu Pandaram  (1900) I.L .R ., 23 
Mad., 371, explained.

SidTm Sahu y. QopicTi'iran (191S) 17 C.L..T., 233 referred to.

A trustee oE a piiblio oliaritablo endowment, like a trustee of a private 
trust, is entitled to reiinbnrae himself all expenses properly inCTirred in connec­
tion with the trust, and has a first charge enforceable only by prohibi^tiiig any 

disposifcion of the trust property without previoug payment of such expenses—  
uot, that is to say, in the ordinary way by sale of the property aubject to such 
charge.

Tt is the duty of the Court especially in the case of a pcblic charitable 
trust to take the trust property out of the possession of persons not entitled to 
hold it, while making due provision for any claims that they luay have in 
respect of expenditure projierly incnrred in oounection therewith.

Held, consequently, that the defendants were not entitled to retain possession 
of the suit properties, but that the preliminary decree should direct that 
accounfcs should be taken as to what was due to the defendants from the truBts 
leaving it to be determined by the final decree bow sur>h claim, if established, 

should be enforced.

Appeal against judgment of 0. V, Viswanatha Sastriyae, tlie 
Suborflinate Judge of Earnnad, in Original Suit No. 58 of 1911.

The material facta appear from the judgment of the High 
OoTirfc.

K- Sfinivam  Ayyangar, 8. Srinivasa Ayyangar and A, 
Krishnastoami Ayyar for the appellants.

8. Sundararaja Ayyangar for the second respondent.
C. V. Anantahrishna Ayyar for the respondents Nos, 4 

and 5.
8. T. Srinivas'agopala Achariyar for tlie ninth respondent.
'Uhe following Judgmiisnt of the Ooiirt was delivered by Waili.s, O.J. 

Wallis, CJ.—This is an appeal by some of the defendants againat 
a decree in favour of the plaintiifs in a suit brought by 
certain trustees as Jwhdars of a temple to recover possession of 
the temple properties from the defendants (appellaiitg) to whom 
the trustees had made oyer the management of the temple under 
an agreement (Exhibit 1), dated 21st June 1901. T?onr questions 
'Were argued before us. In the first place it was said that the 
suit is bad for non-joinder, as, though all the huhdars including 
the ninth and tenth defendants were impleaded, the plaintiiffs in 
paragraph 16 of the plaint stated that these defendants bad lost 
the office owing to their neg-lect to diecharge its duties, and tbat 
they were joined merely because they asserted a right to it. A|i 
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Naravanan the trial tins contention was alDaudoned ~hj the plaintiffs, and a 
dscre© was passed in favour of the ninth and tenth defendants

UAKBtIM.VNAN. ^

with their consent as well as of the other defendants. In these
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TNircoiiTit* circumstaacesj I do not think Kohllasari Dasi v. Mohunt Budra- 
Tuottkr, J, (xosami{l) cited for the appellants has any application.

In that case the plaintiff persisted hoth in the original and the 
lower Appellate Courts in denying the joint truBfceeship of his 
minor brother whom he had made defendant ,• and it was only 
after this issae had been finally decided against hinij that he 
applied in the second appeal that a decree might be passed in 
favour of himself and this defendant jointly. Here the conten­
tion was abandoned during the trial and the title of the defen­
dants Eos. 9 and 10 as trustees wag admitted.

The second contention was that the suit was barred by limi­
tation under article 91 of the Indian Limitation Act as the 
plaintiffs did not sue within three years to set aside the transfer  ̂
Exhibit I. The High Court haying already held that this 
transfer was yoidj Exhibit G-, and this being sô  it does not 
require to be set aside. The Limitation Act merely prescribes 
within what periods suits must be brought and cannot be 
construed as of itself creating an obligation to sue where none 
existed. In Malkarjun v. Narhari{2i), their Lordships of the 
Judicial Committee clearly distinguished between sales which 
were a nnllity and sales which were only voidable and valid 
imtil set aside. At page 350 after pointing out that the words “ to 
set aside an adoption ”  in one of the articles were incorrect as an 
adoption may be declared invalid but cannot be set aside  ̂ their 
Lordships observed that there is no such difficulty in the case of 
suits to “  set aside a sale”  in the same Act “  because a sale valid 
until set aside can be legally and literally set aside ; and any body 
who desires relief inconsistent with it may and should pray to set 
it aside/^ See also Sidhu Sahu v. Gopicharan (3). This is a more 
recent decision of their Lordships than Gnanasambanda Tandara 
Sannadhi v. Velu Pandaram{4), which is relied on by the appel­
lants. In that case two persons Nataraja and Chocfealingam shared 
the management of a religious endowment, and successively 
transferred their respective rights of management by registered

(1) (1907) 6 527. (2) (1901) I.L.Il,, 25 Bom., 837 (P.O.).
(3) (1913J 17 C.LJ., 233'. (4) (1900) I.L.R., 23 Mad., 271 (P.O.).



instrnmentB fco a third party in 1868 and 1869, Choekalinga'm who Nabatanan

was a minor being represented by his mother. In 1892, Velu the la,kshmajsa]s.
son of Nataraja sued to recover the trusteeship joining Chocka- ^  ^
lingam as defendant as he was apparently nnwilling to sue. C o d t t s

Their Lordships held that article 124 of the Indian Limitation
Act was applicable and that, as the defendants had held
adversely to the plaintiffs father, Nataraja, for more than
twelve years the plaintifE ŝ suit was barred. They did actually
rule as contended by the appellants  ̂ that the suit was barred
under article 91 of the Indian Limitation Act because Nataraja
had failed to set the transfer aside in three years which ia what
is now contended. Adverting; to the case of the defendant
Ohockalingam who was minor at the date of the sale of hisshare^
their Lordships, with a view of showing that his claim was also
barred, observed that he attained majority in 1880 “  and had by
article 44 of the Act three years for setting aside the sale by the
guardian.”  Mr. K. Sriuivasa Ayyangar relies on the fact thatj
although their Lordships might have simply said that Ohocka-
lingam had a farther period of three years to sue under section
7, they expressly stated that he had three years under article 44

which is for suits to set aside a sale by a guardian  ̂ although the
sale was one whioh in an earlier part of the judgrnent they had
held to be void ; and he invites us to hold on this authority  ̂ that
sales whioh are void ab initio become valid under the provisions
of the Limitation Act if not set aside within three years by suit*
Such a view, as already pointed out, appears to be inconsistent 
with another part of the same judgment and to be opposed to 
the ruling of their Lordships in the later case in Malharjun v.
K arhari{l) and we are not prepared to accept it as correctly 
representing what their Lordships intended to lay down. This 
very decision of their Lordships is express authority that article 
124 is the article applicable, and under that article the suit is not 
barred. The other cases cited were oases of sales by guardians 
whioh were not void and have no application to the present case,

The third point is as to the alleged improper rejection of 
evidence. It appears from the B diary that, after the evidence 
had been closed and during the arguments for the defence, ft 
Was observed that no issues had been framed about the validity of
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Naratanan tlie agreement; (Exhibit I), and leave was given to tlie plaintiffs to 
T ask for a further issue on ILth  April 1912, This the seventh
JjAKS-HMANAN.

issue is as follows : —
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Is the agreement and arrangement mentioned in the plaint 
Trotieu, J. Qjjg under which the defendants ^ot iato possession illegal

and void inlaw, having regard to its nature, the circnrastances 
and the objects for which it was made and are the plaintiffs 
entitled to all or any of the reliefs aslced for ; and if it is valid 
and legal under special circumstances and for special objects, ate 
the oircumsfcances and objects such as to make it valid and 
good ?

Reading this with the pleadings and with Exhibit I the 
agreement in question it would appear that the qtiostion intended 
to be raised was whether such an agreement of this aatare, even 
if ordinarily void̂ , might in special circumstances be valid and, if 
so, whether such special circumstances existed in the present 
case. At the further hearing, when the defendants wanted to 
call evidence as to the practice of the temple the Subordinate 
Judge objected that this evidence should have been given at the 
trial of the other issues and that the question of usage did not 
arise on the seventh and other additional issues. We think the 
special circumstancss mentioned in the issue referred to the 
recitals in Exhibit I  as to the circumstances in which tliat docu­
ment came into existence. It sajs nothing about a usage under 
which Exhibit I could be supported and we think the Subordi­
nate J adge was justified in refusing to allow a defence of this 
kind to be raised at this late stage of the case.

The fonrth question relates to the form of the decree jvhich 
makes the appellants liable to account for what may be found 
due from them but gives them no light to recover anything that 
may be found due to them for expenses properly incurred out of 
their own pockets in the course of de facto management. It is 
contended that they are entitled to be reiml)ursed and to retain 
possefision of the temple properties until they are so reimbnrsed. 
The decision, as yet unreported, in Abhan Sahib v. Soran Bivi 
Saiba Amm al(l) on which the appellants rely, does not on exam- 
ination support the proposition but rather the reversej as it is 
mentioned in the judgments and appears from the printed papers

L̂) (1915) 38 Mad., 26a



that the de facto trustee in that case had in an earlier suit claimed fabayanan

to retain possession of the temple properties untilhe wasmmburs- laksimanan.
ed and that this claim was reiected by the District Jndge 'w h o s e ----

1 1 . , WaliiIs, C.J.deci'ee was affirmed by this Oourt in Afghan Sahib v. G l i o r a m  a n d  O o d t ts

). There is no reason for allowing trnstees of public charit- 
able endowments any larger rights against the trust property 
than are recognized in the case of private trustees by section 32 of 
the Indian Trusts Act. That section says that a trustee is entitled 
to reimburse himself all expenses properly incnrred in connection 
with the trust and that he has a iirst charge enforceable only by 
prohibiting any disposition of the trnst property without previous 
payment of such expenses—-not that is to say in the ordinary 
way by sale of the property subject to the charge. No authority 
has been cited before us to show that in the case of either 
private or public trusts the Court is bound to leave the trust 
estate in possession of a person not entitled to the character of a 
trustee merely because he has expended money on it whilst 
acting as trustee. On the contrary it would appear to be the 
duty oE the Oourt especially in the case of a public charitable 
trust to taka the trust property out of the possession of persons 
not entitled to hold it whilst making due provision for any claims 
they may hare in respect of expenditure incurred ia connection 
therewith. Turning now to the facts of the present casê  the 
defendants’ case on the pleadings and at the trial was that they 
were entitled to remain in possession until recouped under an 
express agreement supplemental to Exhibit I, It is only after 
the rejection of this contention bj the Subordinate Judge that 
the defendants fell back in appeal on this alleged equitable right.
Apart from this we do not think the appellants are entitled to 
any modification of that part of the preliminary decree which 
directs the defendants to give up possession to the plaintiffs, but 
we are prepared to amend paragraph 2 of the preliminary decree 
by directing accounts to be taken in respect of temple as between 
the plaintiffs and defendants ITos. 6, 8, 9 and 10 of the one part 
and defendants Nos. 2 to 5 and 11 to 13 of the other part, so as 
to enable the latter to establish any claim they may have against 
the trust properties on the taking of the accounts, leaving it to 
be determined by the final decree how such claim, if establiahedj
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Kabaianak sKould be enforced. Otlierwise the appeal fails and must̂  we
Lakshma-san. think; be d i s m i s s e d  w ib li  costs. Fresh, evidence may be taken if
WalliT c j  modification of the preliminary decreff should be found to
and Codtts render it necessary.
Tbottek, J. ^

462 THE INDIAN LAW REPORTS [W L. XXXIX

A P P E L L A T E  CIVIL.

Before Mr. Justice Ayling and M r. Justice Tyahji.

„ AYDLA CHA.EAMUDI ( fiu st  D e f e n d a n t ) ,  A p f e l l a h t ,
February I. '
and 2 and 
March 1,

M A B B IB O y J N A  R A G -H A V U L D  and another (P la in tif fs  

Nos. 2 AND 3), B(1DSP03SDENTS.*‘

Transfer o f  Property A ci (IF  o f  1882), sec. 34— Agreem ent to sell land, not creating 
any interest therein— Rule o f  (gerpetuities, noi offending— Sfucijic R elief Act 
(I 0 /1877), sec. 21 (b )— Indian Gontract Act (IX  o f lS l2 ) ,s e c .  37,

A  contract to convfty or reooiivey iuimoveable properties, whenever demanded, 
for a certain amount ia only a, personal contract and does not create any intej-eet 
in  immovfiable property and is tlierefore enforceable and not Toid as contraven­
ing the rule against perpetuities.

South H a sten  Railway y . Associated Cement ManvifacUtrern (1900), Limited 
(1910) 1 Ch., 12 at p . 83, followed.

K olathu A yya r r . Manga Vadhyar (1915) 38 Mad., 114<, distingnished,
Per Gunv.in.— The contract is also enforceable according to section 37 of the 

Indian Contract Act (IX  o£ 1872) againat the representatives of the contracting 
parties.

Second Appeal against the decrees of J . W. Hughes  ̂ the Dis­
trict Judge of Nellore, in Appeal No. 68 of 1910, preferred 
again st the decree of V. Bhashyam AYYANGAEjthe District Munsif 
of Kavali, in Original Suit No. 489 of 1908.

The following statement of facts is taken from the judgment 
of the lower Appellate C o u r t -

“  First defendant is the undivided father of second defendant 
and brother of the third defendant. He is the manager of the 
family. On the 13th of July 1905 it waa found that plaintiff 
was indebted to the defendants in the sum of Rs. 1,100. The 
case for the plaintiff is that on that date he executed a 
mortgage deed f.os! Rs. 600 and a sale-deed conveying the

* Second Appeal No. 2068 of 1913.


