
A P P E L L A T E  C I V I L .

Bofore Sir John Wallis, K t ,  Chief Justice and 
Mr. Justice JSannay,

M. JALLA LD B E K  M A R A K A Y A R  and others (D ej end ants

E'os. 1, 2, 12, 13, 14, 21, a n d  THIiI LeOAL BepEBSBNTATIVE February 10.

OF Second D bj?endan t), A p p e li,a k ts , l.o/-''/

V IJ A Y A S W A M I alias M UTHU V IJ A Y A  R A G H U N A T H A  
ANNAS W A M I THE\rA.E and n in ete en  others (PLiiNTiPFs N os , 1,

3 , 5 AND 6 AND D efendants N os, 4i— 7, 9— 1 1 ,1 5 — 2 0  and  tek  L egal 

R e-p e e sen t a tit e s  of th e  deceased  F irst  P l a in t if f ) ,  R kspondentb .^

Madras Civil Courts Act { I I I  o f 1873), ss. 12 and  1 S— Qouri I'ees Act {V I I  o f  
1870), see. 7 ( ix )— 8u,its Valuation Act ( VII  o f  1887)— to redeem — Suit in  
a SiihordiiiateGourt— Valuation for pur^poses o f  ju r is iic tio n  and Court Fees  
same - Court Pae», rightly fa y a ile  only on principal deht secw ed  helow 
Rs. 5,000— Erroneous order of Subordinate Court to pay C o w t Fees on total 
amount payaM e on redem ption aiove Bs. 5,000— A^ppeal—No jurisdiction to 
the Eigh Court in i to the D istrict Court.

In a suit for redeiaption of a mortgage instituted in the Suborciinate Judge’s 
Court, the amount of tlie principal of the debt was Es. 3,899 and odd; the 
plaintiffa paid oourc fees on that amount; but the Subordinate Judge 
erroneou.sly ordered the plaintiffa to pay court fees on the total amount payable 
on redemption, viz., E h. 7,218 and odd, and the plaiiitiffs psbidthe deficient court 
fees. Tbe Subordinate Judge passed & decree in the suit in favour of the 
plaintiffs. The defendants preferred an appeal to the High Court. The res
pondents objected that; the appeal did not lie to the Eig'h Court but to the 
Di.sfcriot Court:

Held, that the aoaount of the principal debt must be taken as determining 
the jarisdiotion under the Oiril Courts Act, and conaequently fchafc the suit lay 
ill the Subordinate Judge's Court and thab the appeal lay to the District CiDurt 
and not to th^ Higli Court.

The authority of the Full Bench decision in Zamorin of Gaiicut r, N'arayana,
(1882) T.L.R., 5M ad., 284, is unafEected by the Suits Valuation Aofc (VII of 

1887).
The order of the Subordinate Judge, erroneously levying- court fees on 

the total amount payable on Redemption, cannot deprive the DistricbCourt, 
of jurisdiotioix to hew the appea] and confer it on the High Court.

Vaau5ei;a V.-Wacl/iaua, (1S93) I.L.R., 16 Mad., 326, followed,

Ijjaiulla Bhuyan v. Ohmdra Mohan Bannerjeet (1907) 34f Calc.,
954i (J’.B.), diatiaguished.
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Ja,i,laxdeem A fpeal  again st tlie decree of S. R a m a sWa m i Aiyanqar^ tke  
Maeakayae Judge of Madura (Bast) in Original Sait No. 18

ViJAYiSWAMI, Qf IQQQ^

The material facts of the case appear from the judgmeat.
C. V. Anantlmhrishia Ayyar for the appellants Nos, 1 and 3 

to 10.
6’. Srinivasa Ayyangar and S. Desikaaharlyar for the res

pondents Nos. 18 and 19.
Wahjs, c .j .  The Judgm ent of the Court was delivered by Wallis, 0 .J,, 
Ei.MNAY J. ^  preliminary ohjection is taken that fclie appeal lay to the 

District Court and not to this Court. The suit "was to 
redeem a uiortgage and an ainounfc of the principal debt was 
Rs. 3,899-4—0, Frioi' to the enactment of the Suits Valuation 
Act, 1S87, it was held in Zamorin Calicut- v. NaTa.yana(l), 
by a Full Bench of this Court followiug earlier decisions that 
under the provisions of the Madras Civil Courts Act the 
method of valuation prescribed by the Court Pees Act for suits 
of this description ought to be followed in ascertaining the 
yalnation of the suit for purposes of jurisdiction. The Suits 
Valuation Act has not fixed any method of valxiing such suits, 
nor has it apparently enabled such a method to be prescribed 
bv rule. Consequently the authority of the decision in Zanionn 
of Calicut V. Narayana[l) is unaffected, and the amount of the 
principal debt must be taken as determining the jurisdiction 
under the Civil Courts Act. The suit therefore lay in the Sub
ordinate Court and the appeal lay to the District Court. The 
Subordinate Judge erroneously insisted on the payment of a 
court fee on Rs. 7,218-6-11, the total amount payable on re
demption and the plaintifi paid the deficiency. The question 
:then is whether this has deprived the District Court of juris
diction to hear the appeal and conferred it on the High Court, 
rollowing-the decision in Vasndeva y. Madhava{2), we think it 
has not. A reference to the printed papers shows that in that 
case the District Munsif erroneously returned a plaint in a re
demption suit as beyond his juriadiction although it was pro
perly valued on the principles laid down in Zamorin of Galicut v. 
Narayan<i{l). The plaintiff accepted the valuation and filed the
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(1) (1882) I.L.R,, 5 Mac!., 284 (F.B.) (2) (1898) 16 Mâ ., 82fi.



suit in the Subordinate Court and the Subordinate Court enter- Jahaideen 
tained ifc no doubt on payment of the appropriate conrt-fee.
It was held by this Court that the appeal lay none the less V u a y a s w a m i .  

to the District Court, although the sait had been valued by W a l l i s , C.J. 

the Subordinate Court at over Rs, 5^000. This appears to be a uannay, J. 
direct authority in support of the objection. The decision in 
IjjatuUa Bkuyan v. Ghandra Mohmi B a n n e r related to 
a case in which the plaintifi: was authorized to make a tentative 
valuation under section 50 of the Code of Civil Procedure 
and M o o b l e k j e e ,  J., expressly confined his decision to such cases 
and abstained from expressiug any opinion on a case like the 
present. The objeetiion is aUowed with coats, and the appeal
will be returned for presentation to the proper Court.

K.u.
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A P P E L L A T E  C R I M I N A L .

Before Mr. Justice Spancer and Mr. Justice Seshagv/i Ayyar.

Be ANNAYI MUTHIRIYAN ( P risois’b r ) ,  A p p e l l a n t . *  j_915_

Fe'bruary 8,
Indian Evidence A ct { I  o f  1872), sec, S3— Court's t^uty before admitting evidence & and 11. 

under— Consent Or 'want o f objection on the •part o f  the accussd to rhe reception o f  '

inadmissible ev idsnce— D uty o f  prosecution to prove theca^e— Indian Evidence S

Act ( 1 0/ 1875J), sec. SS-rB earsay evidence, inadm issibility of.

Before admitting under section 33 of tlie Evidence Act, a depositiion, giTen 
on a previous occasion, a Judge has to satisfy hiraself tiiat the presence of the 
witness cannot be obtained without an amount of delay or expense which 
he considers to toe unrea-sonable. Jt is not enough to have the statement of 
the Public Prosecutor to that effect; and even ootisent or want of objeotion on 
the part of fcho aoousecl’s pleader to the reception of simh evidence will not, 
in spite of section 58 of the Evidence Act, entitle the Oourfc to admit it Tmder 
section 88.

Hearsay evidence as to the complicity of the acouaed in the Grime charged 
and evidence aa to the comtnission of other offences by the accused aot relevant 
for the purpose of the trial are inadmissible.

Where a Sessions Judge oonvicfcod the acoased relying' mainly apoa such 
iuadmisaible evidence as above described and did not -warn the jury against 
acting on the same, their Lordships set aside the oonviofcion as illegal.

Per SusHAQiRi AYJTAa, J.— Tbe Evidenue Aot is not exhaustive of the rales 
of Evidence.

(1) (1907) S4Ca,lo,, 954(®.B,).
* Criminal Appeal No. 641 of 1014


