
and that any disposal of the casê  iiotwitlistanding the death of V j e i la t a n  

one o£ the parties will be valid subject to its being vacated at the 
instance of the legal repi’osentatives of the person who had died, SSahaiinga

.Oi.2'7AS>a
In the interests of justicBj it is not desirable to gire a right to -----

an nnsuccessful litigant to argue his case more thun once merely 
on the ground that one of the other parties to tlie proceeding 
was dead at the time of the hearing. The affidavit in this case 
does not say in what manner the appellant was prejudiced in the 
conduct of the appeal before us by the fact that the second 
respondent was dead at the time. W e must decline to rehear the 
appeal. The petition will be dismissed with costs.

S.Y.
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APPEI^LATE CIVIL.

Before Mr. Justice Ayling and Mr. Justice Tyahji. I'ebruar* 2
EAMASAMI MOOPPAN (P la in t iff) , Appellant, -----------

V.

SEINIVASA IYENGAR (S econ d  DsFBiTDAirT),
R espondent.*

Civil Frocediire Code (Act V of 1908), 0. XXI, tv. 46 and 54r—Attachment of 
usii/riicttiary mortgagee's right under Order XXI, rule 54 and not under rule 
46, illegal— Sale, consequent, invalid,

Attaohmeni; of the intereet of a us'ufniottiary mortgagee ia a certain 
property should be in the manner provided hy Order XXI, rule 46, Ci-vil Prpoedure 
Code, for the attachment of a debt and not in the form provided for tie attaoh- 
iaent of immoveable property. Where, therefore, there was an. atfcachmenfe of 
tta usufrnctuary mortgagee’s right in the manner pteaoribed for attachment of 
immoveable properties and the mortgagor who did not receiye from Coart any 
order prohibifciag him from making payment of the TiBufrixctuary mortgage debt 
discharged the same by payment, and obtained from the mortgagee axoleage (>f 
his rights some time prior to the actual sale thereof in Oonrt auction,

Seld, that the sale of the mortgagee’s right in Oonrt auction -vras invalid and 
th.at the purchaser acquired nothing by the purchase as against the mortgagoif 
■who had redeemed the mortgage by paymeufc.

The faot that on the date of the payment the mortgagee oonld not have 
got a personal decree againet the mortgagor for the payment of the mortgage 
debt ou account of limitation, is immaterial as limitation does not put an end to 
tie debt and does not prevent ihe mortgagor and mortgagee from paying 
a.nd receiving the mortgage amoant.

* Second Appeal No. 1691 of 1913.
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RA.MASAMJ
M o o p p a n

V.
S r i n i v a s a

I t e n g a b .

Second Appeal against the decree of G. Kothandakamanjultt 
Natodu, the Temporary Subordinate Judge of Tanjore, in Appeal 
No. 474) of 1912, preferred against the decree of P. G. Rama 
Ayyar, the District Munsif of Tiruvadij in Original Suit No. 6 
of 1912.

One Govinda Row who was the owner of the suit properties 
usufructuarilj mortgaged the same for Rs, 4^450 to one Samina* 
tha Ghetty in 1892. The mortgage was redeemable on 12th April 
1898. Govinda Row’s iafeerest in che equity of redemption was 
purchased by one .Vluthiyan Ohetty in Court auction on 17th 
February 1898. Muthiyan Ohetty conveyed his interest in the 
equity of redemption to the plaintiff in April 1911, After the 
death of Saminatha Ohetty the first defendant iu the cuse who 
was a creditor of Saminatha Ohetty  ̂ the usufructuary mortgagee; 
brought a suit in 1904 for the recfovery of his debts against 
Chidambaram Ohetty  ̂ the son of Saminatha Ohetty, and having 
got an order for attachment before judgment got the tisafi-uctu- 
ary mortgagee’ s interest attached on 14th August 1904. The 
attachment was effected under section 274, old Civil Procedure 
Code, corresponding to Order XXI, rule 54, new Civil Procedure 
Code, in the manner provided for attachment of immoveable 
properties. After getting a decree the firsc defendant got the 
■QSTifructuary mortgagee’s interest sold to him in Court auction 
on 6th December 1911. Firsi defendant having died, his son tho 
second defendant, was brought on the record as his legal represen­
tative. Long after the attachment Chidambaram Ohetty sold 
his mortgagee’s interest to one Kandasami Mooppan in 1910, 
and plaintiff paid Kandasami Mooppan the mortgage amount 
and got a release from Kandasami Mooppan of his rights on 2nd 
October 1911, and obtained possession. Thus after the attach­
ment before jadgment and before the sale in Court auction of the 
usufructuary mortgagee’s right the mortgagor’s successor in 
interest, namely, the plaintiff, paid the mortgage amount and 
redeemed the property. After such redemption and after getting 
an adverse order on his claim petition he brought this suit for a 
declaration of the invalidity of the attachment and the sale to 
the first defendant.. Both the lower Courts dismissed the suit 
holding that the attachment of the mortgagee’s interest as 
immoveable property and its subsoqaeut sale were good. There- 
upon plaintiff preferred this Second Appeal.
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8 . Muthiah Mudaliyar for tlie appellant.—The attacliment of 
tlie usufraotuarj mortgagee’s infcerest as immoreable property 
under section 274, old Cml Procedure Code, corresponding to 
Order X X Ij rule 54, the new Civil Procedure Code^ is invalid. 
The attachment musfc have been as of a debt uuder section 268 of 
the old Civil Procedure Code, corresponding to Ordei XXI^ rule. 
46. Then alone there will be a prohibitory order restraining the 
debtor from paying the creditor. The decisions in Natavaja Iyer 
Y,Tlie South Indian Bank o / Tmnevelly{}) and Ghullile Peetihayil 
Nammad v. Othenam Namhiar{2) are in my favour, the latter of 
wMch relates to the method of attaching a usafrnctuary mort­
gagee’s interest. Having no knowledge of the attachmient, my 
client paid the mortgage amount and redeemed the mortgage and 
he was thus prejudiced by the procedure adopted. Manilal 
Ranchod v. Moiihhai Hemahhai (3), is distinguishable as there 
the mortgage was a purely usufructuary mortgage without any 
liability to pay and the Court treated th.e case as i f  there was 
no debt payable by the mortgagor to the mortgagee. In this 
case there was a covenant lo pay.

G. F. Ananihakrishna Ayyarn for the respondent.— A mort­
gagee’s right is an interest in immoveable property and a 
usufructuary mortgagee's right must be attached only as 
immoveable property. Moreover the creditor can elect to attach 
the mortgagee’s right either as a debt or as an immoveable 
property. Notice of the attachment on the land is notice to all 
the persons interested in the land includiog the creditor and the 
debtor. Moreover the right to recover the mortgage amount per­
sonally was barred on the date of attachment and this case is 
exactly similar to Manilal Banchod v. Motibhai H<imalhai{S). 
At the most this kind of attachment was only an irregularity and 
the plaintiff wh.o acquired the interest in question only subse­
quent to the attachment cannot plead the invalidity of the 
attachment; see section 64, Civil Procedure Code- The invalidity 
of an attachment is not a thing that can be pleaded after sale and 
grant of a sale certifioatQ. NoordinhuUy v. KunM  Pawo(4)j 
Balalmshna v. Masuma and Velayutha Muppm r.
Suhrarnaniam GhettyiQ),

lU M A S iM I
M o o p p a n

V.
S E IN IV a SA.
I ybngajb.

(1) (1914) l.L.U ,,37M ad., 51; (3) (1914.) 27 289,
(3) ( m i )  I.L.JR., 85 Bom., 288. (4) (1912) M.W.N., 8^9. -
(5) (1882) 5 All. 142 afcp. m  (P-OJ. (6) (1912) 24 # . ;  •



RAKA8 1KI S. Muthiah Mudaliyar in reply.— My client is not a 
Mooppan subsequent to the attachment. Even supposing that

Seinivasa the right to recover the mortgage amount personally or fi-om the
----- mortgaged properties was barred by limitation, the debt was not

extinguished in law and the usufructiiary mortgagee was entitled 
to remain in possession till fche debt was paid and as the mort­
gagor who had no notice of the attachment, paid the debt long 
before the Court sale, there was no mortgagee’s interest to be 
sold in Court aaction. Therefore oases relating to irregularities 
before the judgment-debtor^s right is actually sold and which 
presume the existence of such a right before the sale are not to 
the point.

The following Judgmeni: of the Court was delivered by 
T t a b j i ,  JJ. T yA B J I, (J,—

The question involved in this appeal is whether the plaintiff is 
entitled to claim that he has a subsisting usufructuary mortgage 
on the properties referred to in the plaint; or whether the second 
defendant can claim that he has acquired not only the equity of 
redemption but also the mortgagee's interest. The decision of this 
question depends upon whether the mortgagee's interest in the 
property was validly attached and sold in execution or whether 
the attachment was invalid. After the alleged afctachment of the 
mortgagee's interest upon which the defendant relies the 
plaintiff paid off the mortgage amount and purported to redeem 
the property. The plaintdfE claims that the redemption was 
valid as the attachment was invalid; and the defendant claims 
that the alleged redemption was void under section o£ the 
Code of Civil Procedure, 1908, as the property had been attached 
prior to the alleged redemption.

The learned pleader for the defendant relied upon the terms 
of section 64 of fche Code of Civil Procedure, 1908, and invited us 
to hold that inasmuch as the aection does not state that the 
attachment referred to therein must be a valid attachment it is 
immaterial whether or not it is valid ; that the payments therein 
referred to must be held to be void as soon as an attachment 
is purported to be made irrespective of the validity of the 
attachment. W e  are unable to accede to this argument as 
stated. It is unnecessary in the present case to consider 
whether the section cannot operate if there is any irregularity 
whatBoever in the attachment. It may be that some irregularities
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m a y  not vitiate tlie attacliment f o r  the purposes of secfcion 64 of Eamapawmi 

tlie Code of Civil Prooedurej 1908. But in the present case tlie 
alleged cause of invalidity cannot be desoiibed as a mere
irregularity as between the parties now before us. The attach- -----
ment must be held to be either entirely void or entirely valid.

The contention of the plaintiff is that the interest of th e  TyABjr, JJ. 

usufructuary mortgagee was attached as though it was immove­
able property under section 274 of the Code of Civil I’ rocedure,
1882 (Order XXT, rule 54 of the present Code) ; and that it 
ought really to have been attached as a debt under section 268 
of the old Code of Civil Procedure, 1882 (Order X X I, rale 46 of 
the present Code). The substantial difference between the two 
modes of attachment (so far as at present material) is that under 
section 268 the mortgagor would have received a written order 
of the Court prohibiting him from maMng the payment to the 
mortgagee ; and under section 274 he received no such order, 
nor any uotice of the attachment. The mortgagor therefore 
can reasonably claim that the payment which he has made in 
ignorance of the attachment caunot be held to be void if he was 
entitled to proceed on the basis that there way no attachment of 
the mortgagee’s interest because if there had been an attach- 
ment in the form in which the law entitled him to expect it 
to be made, he would have been prohibited from making the 
payment, and he was not so prohibited.

The question may therefore be considered in the following 
form : Is the mortgagor entitled feo receive notice of any attach­
ment of his usufruci.uary mortgagee's interest ? And in ihe 
absence of such notice is he entitled to redeem the mortgage by 
paying off the amount due or will any payments he makes be 
invalid as against an attaching creditor of the mortgagee f

It is admitted that in tbe case of a simple mortgage (as 
distinguished from a usufructuary mortgage) the proper mode 
of attacliment is that applicable to a debt (section 268 of the 
Oode of Civil Procedure, 1882; now Order X X I, rule 46) but itia 
urged that the case is different when the mortgage is usu­
fructuary. i3ome support is given to this argument by the 
decision in Mmilal Eanchod v. MoHihai Eemahhai (1 ) ;  on the 
other hand GhuUile Feetihayil Nammad v* Othenam Namhifir{2)
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Eam asam i (to wliioh one of us was a parfiy) is relied upou "by tlie plaintiff.
Mooppiu there is no conflicfc in tlie ratio decidendi of each

S r i n i v a s a  q! these cases ; Manihl Ranchod v. Motihhai Hemabhai(l) pro-
I y e n g a r . . V /  r

----- ceeded on the assumption that on the true construction of the
deed then before the Court, there was no debt which the inort-

T-sabji, JJ. gagee was entitled to recover at the time of the attachment j
and consequently a person who claimed to have acquired from
the mortgagee a right which the mortgagee hiaisolf did not 
possess, could not claim to he put in possession of property as 
collateral security for a debt which did not esist. Where in 
accordance with the document the mortgagee cannot claim to 
recover any debt from the mortgagor nor the mortgagor claim 
to make any payment to the mortgagee it would seem that the 
attachment of the rights arising under Ruch a document cannot 
take the form containing in Order X X I, rule 46 of the Code 
of Civil Procedure (section 268 of the Code of Civil Pro­
cedure, 1882); for that form consists of prohibitions from making 
and receiving payments: it would be meaningless to prohibit 
persons from making and receiving payments when their 
relationship is such tbat no payments aie contemplated. On 
the other hand the decision in GIiuIUIp. Peetihayil Nammad v. 
Othenam Nambiar{2) proceeds on the basis that where there is 
a debt payable by the mortgagor the fact that the mortgagee is 
in possession of the land does not the less make it a debt, nor 
is the mode of attachment of Huch debt affected by the collateral 
security for such debtj even though that secarity may take 
the form of possession of the property.

We Lave therefore to determine in this case first whether 
there was any debt which ought to have been attached as suoh ; 
and secondly whether in failure of any suoh attachment^ the 
payment on which the plaintiff relies can be oonsiderHd to have 
transferred the mortgagee’s rights to him-

The mortgage in question was no doubt usufiaotuaT-y. It 
however provided for redemption on 12th April 1898 ; and the 
mortgagor promised to the mortgagee we shall pay to you 
the priucipal of the mortgage amount and we aha.ll redeem the 
said lands clear of sirkar teerrai. Further after discharging 
(the loan) as above, we shall get back the mortgage deeds and
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A T I iING
AND

other documents, eigiit in num’ber, which we lifive obtained and ramasami

given to you. Should we ‘^fail to pay you the piincipal of the Mooppan

usufructuary mortpfaffe amount on the said due date, we shall, S e i n i v a s a  
, I y e .v g a b .

on your demanding it of us within the Igt of the month of
Chittrai in any year pay you the said amount and redeem the
mortgage/^ At the time of the attachment therefore, viz., t ? a b j i ,  JJ.

on l4th August 1904’, the mortgagor had already hecorae bound
to repay the mortgagft debt, and had in any case a right to pay
it and to demand possession of the mortgaged property. Hence
it is clear that there was such a right to receire payment^ if
it was offered^ as could have been attached, and if the attaching
creditor desired that the payment should be made to him he
should have obtained an order of the Court prohibiting the
mortgagor from making the payment to the m ortgagee: section
268 of the Code o£ Civil Procedure, 1882,

Secondly (as the learned pleader for the appellant forcibly 
pointed out in argument) if the attachment be taken to be that 
of the mortgagee's collatera-l security by way of being in 
possession of immoveable property till his debt is paid, then 
assuming that the attachment was valid the attaching creditor 
acquired merely that precarious interest in immoveable property 
by attachiug under section 274 of the Code of Civil Procedure,
1882 j and the defendant cannot claim to have any right to 
be in possession of the property (for that is all the right that he 
can claim) as security for a debt which has now been paid off.

It was contended for the defendant that there could not 
be said to be a debt capable of being attached, as the mort­
gagee’s personal rights had become barred, at the date of the 
attachment. But assuming that at the date of the attachment 
the mortgagee could not have obtained any relief on his mort- 
gage-deed except possession of the property, it does not affect 
the mortgagor's right to pay off the mortgagee and to obtain 
possession of the property nor the corresponding, right of the 
mortgagee to receive payment prior to giving up. possession.
These reciprocal rights were not barred by limitation and the 
attachment could not a’ffect them,

The appeal wiU therefore be allowed. The suit will be 
remanded to the Court of ; first instanoe for disposa l̂ on the 
.other ls9 ues. Costa will abide the result,

N.R.

VOL. XXXIX] MADRAS SERIES 395


