
Ramaswami In these circumstances therefore we hold that the right to 
Ped̂ mti- case survived 03i the death o£ Perarama to the plaintiffs
NAYYA. j;]rQg_ 2 to 5 as leagl representatives and that the plaintiffs Nos-
AywNQ 2 to 5 were therefore rightly added as plaintiffs on the death of

AND
Hannay, JJ, Peramioa.

The second appeal i? dismissed with costs.
[iSee V en lia ta n a rcvya n a  P illc t i v. 8 u b b a m m a l { l )  as regards 

some o£ the observations in the above judgment as to continuing 
a suit for a declaration— Ed,]

N.E.

a p p e l l a t e  OiVIL.

Before Mr. Judice Ayling and Mr. Justice Seshagiri Ayyaf.

P. M. A M- VELLAYAN 0 HETTY (A i>feli.ant in Appeal 
No, 235 OP 1911 ON THE High Oouut), P etitionee,

V.

JOTHI MAHALINGA AITAB (Secom d R esi'O ndbnt), 
December 10 ResPONDBKT.*

A L A G -IA  S U N D A R A M  P I L L A I  and two otheks (legai,
REPaBSBN'rA.TlVES OF THE DECEASED

S econd R bspondbot) ,  RTsspoifDEOTs.t'

ALAG-IA SUNb ARAM PILLAI (Proposed Guahdun Dll' the
MINOB l e g a l  KBPRBSBNTATIV15S OF THE DECEASED

S e c o n d  R bspom knt) , R b sp on d e itt . J

ALAGIA SDNDARAM FILLAl and two others (ibgal 
Reprkseotatives oe tee disoeased Second Respondent

AND A sSIGNBE— D ecUEE HOLDER), REaPONDENT. §

Ap’peali parties to an—Death of one o f the respondents, dî cree passaiin ignorance 
of Appellant tiol entitled to rehearing.

The doafch of one of fclie defeniatits oc respondenfc  ̂doos not abate a suit 
or appeal.

DuTce V Davies (1890) L.B., 2 B., 260, referred to.

An tinsTiocesBful litigant Las no right, therefore, to argua his case more than 
once merely on the gronndthat one of the other parties to the proceeding wae 
dead at the time of the hearing',
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and 22.

(1) (1915) I.L.E,,, 38 Mud., 406 at pp. 412 and 413 (P.O.).
* Oivil Miscellaneous Petition No, I7d2 of 1914
t  Do. No. 1793 of 1914.
t Do. No. 1V94 of 1914.
§ T)o. N0.179S o£1914



Dictum in Goda Ooopooi amier y. Soondarammall (1913) I.L.R., 33 Jtad., 167, VEtLAtAif 
approved. CHETry

M a h a l in g a

P etition praying tliat the Higli Goarb will be pleased—  Aiyas.
(1) CO rehear Appeal No, 235 of 1911 filled against the decree jî vuNcs

of S. M a h a r e v a  S a s t e i a k  the acting temporary Subordinate Judge
of Ramnad, in Original Suit No. 75 of 1910 after bringing the a t t a e ,  JJ. 
legal representatives of the deceased second respondent^, in 
Appeal No, 235 of 1911 on the file ol the High Court, Madras^

(2) to bring on record the names of bhe re.-ipondeuts heroin 
as the legal representatives of the deceased second respondent in 
the abovesaid appeal,

(3) to appoint Alagia Snadaram Pillail as guardian ad likm  
of the minor second and third legal representatives of the 
deceased second respondent in the aboveaaid appeal, and

(4) to bring on the record of the abqvesaid appeal the nauie 
of Chellam Aiyar as the assignee of the deuree in Original Suit 
No. 36 of 1908 on the tile of M. Mdndappa Bangeba, the Subordi
nate Judge of Trichinopoly.

The facts appear from the judginenfc.
The Honourable'Mr. F, H. M. Gorhatt, the Advooate-Goneral 

and T. Bangaramanujachariar for the petitioner.
K , V. Krishnaswami Ayyar for the respondent.
The following J dcgmjsnt of the Court wnioh was delivered 

by Sbsh ĝiki A iyar, J. :—

Civil Miscellaneous Fnidion No. 1792 of j914.

This is a.n application by the appellant for an order to rehear 
the appeal under the following cireuuistances :—

Two days before the appeal came on for hearings the isecoad 
respondent had died. Neither the appellant’s vnkil nor the 
valcil who filed a vakalat on behalf of the second respondent 
was aware of this. The appeal was heard* and we delivered 
judgment dismissing it with costs. The legal representatives o f 
the second respondent do not ask u? to hear the appeal on the 
ground that they have bee|i prejndioed by the disposal of the 
case. The learned Advo^late-G-enerail who appears for the 
appellant on th e present dcpasion .contends that tho judgment 
passed without bringiug the legal representatives of the deceased 
trespondent on the record is a nullity and should be set asidej 
The question involvod is one of. considerable importaBce
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TBLtATAN regarding- practice. W e have come to the conclusion that the 
CHETry appellant has no claim to a rehearingof the appeal. Under the 

Mahamnga Code of Civil Procedure, the death of one of the defendants (the
___ ' same rule applies to respondents) does not abate a suit. Under

Order X X IIj rule 4  clause (3), it is provided that if the legal 
Seshagir! representative of the deceased defendant is not brought on tho
AW A tt JJ ^

record within the time limited by law, the suit shall abate against 
such defendant^ thereby indicating that the suit can proceed 
against the other parties on the record. Further if a defendant 
has not been served owing to the default or neglect of the 
plaiatiff, it is open to him to elect to abandon the suit as against 
the unserved defendant and to proceed to trial -wifcli the suit as 
against fche other. The law also makes provision for the legal 
representatives of a deceased defendant themselves applying 
to be brought on the record under certain circamstauces. The 
object of these various provisions is to ensure that no party 
shall be prejudiced by a hearing in his absence. N’o rule of 
law has been quoted to us which enables a party who has had the 
benefit of a full hearing to take advantage of the absence of a 
party on. the record. The dicfeum of Bbwson and Sankaran 
N a i e ,  JJ., in Goda GoopooramierY. 8oondarammall{l), is against 
such a contention. All the decided cases are reooncileable with 
the principle that it is only a party who has not been heard that 
can claim a rehearing on the ground that he has been prejudiced. 
The reasoning in Janardhan v. liamchandra(2) may appear 
at first sight to point the other way. The statement that under 
section 571 of the old Code the Courts are bound to hear both, 
the parties is not conclusive of the point. Janardhan 
V .  Bamchandrn{2), Monee hall v. KazBe Fum l Hos8Bin[B) and 
Bamacharya v. Ana7itaeharya{4) are all CHSes in which the 
party prejudiced was granted a rehearing.

The rales of practice in England on which our Code is based 
are to the same effect. The decision of B ow en , L . J . ,  in  Dulce 
V. Daviesi^) lends .strong support to the view we have taken. 
The learned Lord Justice points oat that if a party is dead, the 
records stand good so far as th e  living parties are co n cern ed  ;

388 THfe IKDIAN L i W  R^POfeTS [VOL. XXXlS

(1) (L910) 33 Mad., i67. (3) ^902) I.L.R., 26 Bom., 317.
(8) (1870) 14 W.R., 8S7. (4) (1897) I.L.R., 21 Bom., 314.

(5) (1893) L.R.j 2 Q.B., 260,



and that any disposal of the casê  iiotwitlistanding the death of V j e i la t a n  

one o£ the parties will be valid subject to its being vacated at the 
instance of the legal repi’osentatives of the person who had died, SSahaiinga

.Oi.2'7AS>a
In the interests of justicBj it is not desirable to gire a right to -----

an nnsuccessful litigant to argue his case more thun once merely 
on the ground that one of the other parties to tlie proceeding 
was dead at the time of the hearing. The affidavit in this case 
does not say in what manner the appellant was prejudiced in the 
conduct of the appeal before us by the fact that the second 
respondent was dead at the time. W e must decline to rehear the 
appeal. The petition will be dismissed with costs.

S.Y.
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APPEI^LATE CIVIL.

Before Mr. Justice Ayling and Mr. Justice Tyahji. I'ebruar* 2
EAMASAMI MOOPPAN (P la in t iff) , Appellant, -----------

V.

SEINIVASA IYENGAR (S econ d  DsFBiTDAirT),
R espondent.*

Civil Frocediire Code (Act V of 1908), 0. XXI, tv. 46 and 54r—Attachment of 
usii/riicttiary mortgagee's right under Order XXI, rule 54 and not under rule 
46, illegal— Sale, consequent, invalid,

Attaohmeni; of the intereet of a us'ufniottiary mortgagee ia a certain 
property should be in the manner provided hy Order XXI, rule 46, Ci-vil Prpoedure 
Code, for the attachment of a debt and not in the form provided for tie attaoh- 
iaent of immoveable property. Where, therefore, there was an. atfcachmenfe of 
tta usufrnctuary mortgagee’s right in the manner pteaoribed for attachment of 
immoveable properties and the mortgagor who did not receiye from Coart any 
order prohibifciag him from making payment of the TiBufrixctuary mortgage debt 
discharged the same by payment, and obtained from the mortgagee axoleage (>f 
his rights some time prior to the actual sale thereof in Oonrt auction,

Seld, that the sale of the mortgagee’s right in Oonrt auction -vras invalid and 
th.at the purchaser acquired nothing by the purchase as against the mortgagoif 
■who had redeemed the mortgage by paymeufc.

The faot that on the date of the payment the mortgagee oonld not have 
got a personal decree againet the mortgagor for the payment of the mortgage 
debt ou account of limitation, is immaterial as limitation does not put an end to 
tie debt and does not prevent ihe mortgagor and mortgagee from paying 
a.nd receiving the mortgage amoant.

* Second Appeal No. 1691 of 1913.


