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the accounts to Muthiah. That was done in obedience to the
order of the plaintiffs’in that belalf thereby revoking the agency.
The firet to fifth respondents’ vakil relied on Jogesh Chandra alias.
Dhalu Ghose v. Benode Lal Roy(1), for the position that when
there is a special contract fixinga date for the rendering of the
accounts, the article applicable to suits by principals against agent
is 115 and not article 89. The fixing of a date for rendering
accounts cannot stop the termination of the agency. The authority
relied upon in Jogesh Chandra alias Dhalu Ghose v. Benode Lal
Roy(1) has been dissented from by Macreny, C.J., in Hafesuddin
Mandal v. Jadu Nath Saha(2). Mr. Justice MookErses in Shib
Chandra Roy v. Chandra Nornin Mukerjee(8), held that articke
89 would apply to a case like the present. I am therefore
coustrained to hold that the sunit is harred hy limitation.
8.V,

APPELLATE CIVI1L.

Before Mr. Justice Ayling and Mr. Justice Hannay.

GANDI RAMASWAMT (Sgcokn DeFeNDANT), APPELLANT,
U

PURAMSETTI PEDAMUNAYYA AND SEVEN OTHERS
(Prainpirrs, Nog. 1 to 6 ano Firer DrveNDANT),
Ruseowpnyrs *

Cinil Procedure Code (Act ¥ of 1908), sec. 2, cl. (11), O. XXII, r~Y—Legal Represen-
tative—Susvival of right to sue—Daughter’s suit for possession of follier's
estate—Death of daughier—Right of father’s heirs fo continue swit,

Pending a sui% by a danghter to recover possession of her fathor's property '
ag his heir, from strangers whom she alleged te be trespassers, the plaintiff
(davghter) died. In an application by the grandsons of the decessed plaintiff’s
fathex's brother «8 his heirs to continue the suit, Held (1) that the right to sue
‘survived within the meaning of Order XXII, rnle 1, Civil Procedure Code
"(Act ¥ of 1908), and (2) that the applicants were her legal representatives
within the meaning of section 2, clanse {11) of Civil Procedure Code.
Prammoyi Choudhrant v, Preonath Dhur (1896) [.L.R., 23 Calc, 636 and
Rikhai Roi v. Sheo Pujon Singh (1911) LL.R,, 3 AlL, 15, followed.
(1) (1909) 14 C.W.N,, 122, ©(2) (1808) L.ILR., 35 Calc., 208,
(8) *(1008) LL.R., 82 Cale., 719,
#* Rerend Appeal No. 776 of 1913,
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SEconD AppeAl against the decree of F. A. CoLurIDGE, the acting Rawaswanr
District Judge of Kistna, in Appeal No. 164 of 1912, preferred p,;7ro.
"against the decree of S. Ninaxantaum Paxturv, the Additional — ¥avve.

District Munsif of Masulipatam, in Original Suit No. 818 of

1910.

The facts of the case appear from the judgment.

V. Ramadas for the appellant.

V. Ramesam for the respondents Nos. 1 to 5.

The following Jupament of the Court was delivered by Avurve amp
Hawyay, J—The suit oub of which this Second Appeal arises BAWAY 3.
was brought by one Peramma to establish her right to certain
inam land and to recover possession after ejecting the defend-
ants. Her case was that the suit property belonged to her
father Bapulu, that after his death her mother Venkamma
enjoyed the land and that on Venkamma's death, the plaintiff
became entitled to the land as daughter of Bapulu but that
the defendants prevented her from taking possession.

The defendants alleged that Bapulu had made over the
land to one Rattam, the husband of the third defendant, to do
the Inam service for him over fifty years before suit, and thab
their family had held the land and done service ever since.

The plaintiff Peramma died pending the suit and the
plaintiffs Nos. 2 to 5 were then brought on record as being hér
legal representatives. The plaintiffs Nos, 2 to 5 are the grand-
song of Bapulu’s brother. Both the lower Courts on the merits
have given a decree in favour of the plaintiffs Nos. 2 to 5 and it
is conceded by the present appellants that on the findings of
fact arrived at by the lower Courts the decree in favour of the
plaintiffs Nos. 2 to 5 cannot be impeached. They contend,
howaver, that upon the death of Peramma, the suit abated
and that the plaintiffs Nos, 2 to 5 could not be added as legal
representatives of the deceased Peramma or continue the suit, as
they claim, not as legal representatives of Peramma but as .
reversioners of the last male holder, ie., Bapula. The lower
| Appellate Court relying upon the cases Premmoyi Choudhrant
v. Preonath Dhur(l), Rikhai Rai v. Sheo Pujam Singh(2),
Tribhuwan Sundar Kuar v. S Nurain Singh(3) and Mussamut
Pa,rbubty v. Mussamut Higgin(4), held that the plaintiffs Nos.

(D) (1895) 1LL.R,, 28 Oalc,, 536, (2) 1911) LLR., 38 All, 15,
_(8) (1898) LL.R,, 20 AL, 341, (4) (1872) 17 W.R,, 475,

27-A
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2 to 5 were rightly added as plaintiffs and the question for
determination is whether that decisiou is correct or not.

This poinf involves the determination of the questions whether
the right to sue survived after the death of Peramma and
whether the plaintiffs Nos. 2 to § are her legal representatives.

The appellants rely upon Sakyahani Ingle Rao Sahib v.
Bhavans Bozt Sahib(1), China Veerayya v. Lakshminarasamma(2)
and drunachalam v. Vellaya(3). The first two cases were
suits by presumptive reversioners on their own bebalf to sef
aside a widow’s alienation. On the death of the plaintiff in
each case, it was held that the right to sue did not survive to
the next reversioners. In the former case, it was decided that
the right to sue in such cases was a personal rightand that such
suits could not be ireated as representative suits, reversioners
who are not actual parties to such litigations not heing bound by
the adjndications thereon.

This decision was followed in the latter case China Veerayya v.
Lakshminarasamma(2). China  Veerayya v. Lakshminara-
samma(2) is authority for the view that for the purposes of
deciding the cuestion whether the right fo sue survives or not,
there is no distinction between suits fo sebt aside an adoption
and suits to set agide an alienation. It was there held that the
right to sue to set aside an adoption would not survive after the

death of the mother of the lastmale owner, who was the plaintiff

in the suit, notwithstanding that [as held in Chéruvolu Punnamma
v. Chiruvolu Perrazu(4)] an adjudication in such a suit would
bave been binding on the other reversioners, if there had been
a fair trial, for the rights of the reversioners remain, subject to
the rule of law laid down in Chiruvolu Punnamma v. Chiruvolu
Perrozuf4). :

The respondents contend that these rulings do not conclude
the points for determination in this case, as they relate to decla~
ratory suits whereas the present is a suit for possession.

Premmoyt Choudhrani v. Preonath Dhur(5) and Rikha{ Ras
v. Sheo Pujam Singh(8) relied uwpon by the lower Appellate
Court, clearly support the view that in suits such as the present

(1) (1904) LLR., 37 Mad., 688.
(2) (1914) LLR,, 87 Mad, 406, s.c., 22 M.L.J., 375,
(8) (1912) 28 M,L.J,, 719, (4) (1908) L.L.R., 29 Mad,, 390 (F.B.)
(5) (1896) 1., R., 23 Calo,, 686,  (6) (1911) LL.R., 38 AN, 15,
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the right o sue survives to the reversioners, who are the legal

representatives of the widow for the purposes of such suits,
although they do not eclaim title through her hut only as rever-

sioners of the last male owner. These two cases are referred to
in China Veerayya v. Lolshminarasamma(l). It was observed
as regards Premmoyt Choudhrans v. Preonath Dhur(2), that it
could not be reconciled with the Madras Cases relating to decla-
ratory suits npon the question of the survival of the rights to
sue, etc., on the ground that the claim there was to recover
possession of property. Rikhai Rai v. Sheo Pujan Singh(3) was
also distinguished on the ground that it was a suit for possession.
We think that these cagses are not in conflict with the Madras
cases rolied upon by the appellants on the ground of distinction
given in Ching Veerayya v. Lakshminarasamma(l), In this
connection, the respoundents rely upon the observabions in
Sokyahani Ingle Bao Suhib v. Bhavant Bozi Sahib(4). ‘There
is no analogy between the case of widows and other gualified
female holders entitled to present possession of property and the
case of reversioners, presumptive or otherwise, whose rights are
absolately contingent. The vested right to the estate and pos-
session in the case of the former renders it necessary and
proper to invest them with the right fo bind those who may come
in succession to them by any adjudication duly made in litigation
to which they were parties. Upon this basis the line of reasoning
adopted in Premmoy: Choudhraniv. Preonath Dhur(2) appears to
be entirely applicable here upon the question of the survival of
the right to sue. Upon the second point also, vizm, whether in
the cireumstances of this case, the plaintiffs Nos. 2 to 6 are the
legal representatives of the deceased Peramma, that case as well
a8 Rikhoi Ravv. Sheo Pujan Singh(3) are fully in point. The
widow sned in a representative capacity as representing the
estate which would after her death go to the succeeding heirs and
as found by both the lower Courts, the plaintiffs Nos. 2 to
5 are the persons on whom the estate has devolved onm the
death of Peramma. The plaintifis Nos. 2 to 5 therefore fall
within the terms of the definition- of a legal representative
contained in section 2 (11) of the present Civil Procedure Code.

(1) (1914) LL R., 87 Mad,, 406, s.0., 82 M L., 375.
(2) (1896) LL.R., 23 Calo., 636. (3) (1911) LL.E, 83 AIL, 15,
(4) (1904) LL.B., 27 Mad., 588, :

Ranmaswamz
v,
PenaMp-~
NAYYA,
AYLING
AND
Haxnay, JJ.



386 THE INDIAN LAW REPORTS [VOL. XXXIX

R4MASWaNT Tn these circumstances thersfore we hold that the right to
PED')A'I;]U_ sue in this ecase survived on the death of Peramma to the plaintiffs
BAYYA. Nos. 2 to B as leagl representatives and that the plaintiffs Nos-
Av;me 2 to 5 were therefore rightly added as plaintiffs on the death of
AND

Hawway, 75, Peramuma.
The second appeal is dismissed with costs.
[See Venkatanorayana Pillai v. Subbammal(l) as regards
some of the observations in the above judgment as to continuing
a snit for a declaration—HEd.]
N.R,

APPELLATE CIVIL.
Before Mr. Justice Ayling and Mr. Justice Seshagiri Ayyar.

P.M.A M. VELLAYAN CHETTY (AvreiLaxt 1N Appral
No. 235 or 1911 ovy mag Hrem Counr), PeriTioNsr,

v.
1914 JOTHI MAHALINGA AIYAR (Secoxp REsroNDENT),
December 10 Rresrovpent. *

a 22,
e ALAGIA SUNDARAM PILLAT s8v rwo OTHERS (LEGAL

REPKESENTATIVES OF THE DECEASED
Secoxp Rusrorpent), RuspONDENTS, T

ALAGIA SUNDARAM PILLAI (Prorosep GUARDIAN OF THE
MINOR LEGAL REPRESENTATIVES OF YHE DECESSED
Secoyp Responpunr), RaseoNprxr. }

ALAGIA SUNDARAM FPILLATI axp two OrHERS (LEGAL
REPRESENTATIVES OF THE DECEASED SECOND RESPONDENT
AND AssigNer—-Drors: monpew), Rusronpuxy. §
Apypeal, parties to an—Dealh of one of the respondents, drcree passad in ignorance
of Appellant not entitled to rehearing,
The death of one of the defeniants or respondents doos not abate s suit
or appeal.
Duke v Dawvies (1890) L,R., 2 B., 260, referred ta.
An nnsuocessful litigant bes no right, therefore, to argua his cafe more than

once merely on the ground that one of the other parties te the proceeding was
dead at the time of the hearing.

(1) (1915) L.L.R,, 38 Mad., 406 ab pp. 412 and 413 (P.C.).
* Civil Miscellaneous Petition No, 1792 of 1914,
+ . Do, No. 1793 of 1914.
b Do. No. 1794 of 1914,
§ , Do. No. 1795 of 1914.



