
VOL. x x x ix j MADRAS SERIES SOS

APPELLATE CIVIL.

Before S ir John Wallis, Kt., Chief Justice and Mr, Justice 
Seshagiri Ayyar.

A . 0 . OHIDAMBARA MUDALIAR (P la in t ip f ) ,  1914. ^
A ppellant in  both , Novetnber

V.
24, 25 and S6 

and 
December 7.

IS’. KRISHNASAMI PILLAI a n d  t w e l t k o th e rs  ( D e f e n d a n t s ) ,  

Rbspom dehts.*

Bindu law— Will— Co-executors—Prohate obtamei hu one executor— Subsequent 
application hy the other co~execuior for joint probate—Cow^rcmise betiveen eo- 
execihtoTS—Mortgage of estate ly one eceecutor to the other -Re^iunciation of 
emecutorship'—Yalidity of compromise—Action of executor without proiatef 
vaHdity of—Probate and Administration Acti^V of 18S1), s&. 2, 4, 82 and 92, 
applicalility of, to all Eindus—Executor, trustee of charities w d er the will— 
Claims of trustee against irust estate—Charge—Suit—Limiiatinn Act (IX of 
190S), ari. 120-Swjt for account and for scheme, against trustee —Right of 
iTiî stee as defendant to equities in such suit—Decree i% favour of trustee as 
defendant—Civil Procedure Co<Ze (.Act V of 1908), sec. 92.

Aaauniir.g that an executor is competent in law to coniproraise the olaims of 
bis co-executor against the testator’s estate, ifc ie essential thaii tlie compromise 
should be entered iato hona fi.de and for the benefit of tlie estate.

Per WAi.tiSj C.J.— The Probate and Administration Act does oot say that 
section 82 is to apply onU to ceses of Hindus governed by the Hindu Wills Act, 
but section 2 provides that Chapteis II to XIII which inclade section 82, are to 
apply to every Hinda,

Per Se s h a g ir i  A\yah, J .— It is not incnmbent, on an exeontor of the wiJl qf 
a Hindu to obtain probate before acting as an executor.

Section 82 of the Probate and Administration Act is no bar to an executor 
acting as a rppresentative of a Hindu testator's estate, because a co-exeotitor 
had alone obtained probate of the will in his name.

Section 93 of the said Act should be confined to oases -where probate is coia- 
pulsory before dealing with the property.

An execQtor, who was eppoinbed trustee o£ a charity ttnder a will and -wlio 
had claims against the estate in respect of his administration, has no charge on 
the estate in respect of Buoh cMms but should bring his suit within six years 
under article 120 of the Limitatioa Act. But when a suit was brought against 
him for (Rn account, if he was urider a liabilitf to aooonnt to the trusi at the 
date of the suit, he would be entitled to all the equities flowing from the 
taking of the aocnnnt and a decree could be passed in such guit. in hia favour for 
'theanaoTLut that might be found due to him from the estatei though a suit hy 
the trustee for the same might be barred by limitation.

* Appeals No?, 106 and 107 of ISIJ.



C h id a h b a b a  A p p ea ls  against the decrees of A . Eam asw am i S a ste iy aR j the 
MtTDAUAH T e iB p o r a r y  S'jhordinate Judgfe of Tricliinopoljj in Original Suits

K m se w a sa m i 4 5  of 390S a n d  3 ] o f  1 9 0 9 .  respectively.
These are two appeals mtwo suits which were tried together 

in the lower Court. The first of these snits was brought to 
recover money on a mortgage-bond executed by the first defend­
ant. The circumstances u.Qder which the morfcgage-bond was 
executed were these. The plaintiff and the first defendant were 
appointed eseeutors under a will, dated 4t]i January 1897, of a 
Hindu testator named Nagu Pillai. The plaintiff alone applied 
for and obtained probate of the will in 1899. In 1901, the first 
defendant filed an application in the District Court for the issue 
of a probate to both, the executors in supercession of the previous 
probate and alleged in the petition that tbe plaintiff had not ren­
dered an account of his administration within one year as required 
by the Probate and Administiation Act. Tlie Court directed the 
plaintiS to submit bis accounts and appointed a Commissioner to 
examine the same ; the Commissioner made a report which was 
unfavourable to th.e plaintiff. The plaintiff a.nd the defendant 
subsequently entered into a compromise under which the first 
defendant executed a mortgage of the properties of the estate to 
tbe plaintlfi: in satisfaction of certain claims set up by the plain­
tiff against the estate, and the plaintiff was to renounce his 
exeontoVship and deliver certain properfcieB belonging to the 
estate in his possession over to the first defends,nt. The Court 
accepted the compromise and passed an order in the probate 
proceedings in accordance therewith. The plaintiff brought the 
present suit to recover the amount due on the mortgage executed 
to him by the first defendant. The defendants contended that 
the compromise was illegal; that the mortgage was invalid as the 
first defendant was not competent to execute it under sections 82 
and 92 of the Probate and Administration Act̂  and that the 
mortgage was not binding on the estate as it was not executed 
honafide in the interest of the estate. The other connected suit 
was instituted by two persons under section 92 of the Civil 
Procedure Code for removal of both the executors who were 
appointed trustees by the will in respect of certain charities 
created by the will, and for a scheme and for accounts against the 
trustees in respect of their administration. One of the defend- 
ants-tmstees claimed a certain sum of money as due to him
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from the estate, but a suit for the same would iave been barred Chidambaea

by liinitatioii if he had brought a sait therefor j but the trustee
as defendant claimed credit fof the same as a matter of equitj Ks,̂ HNi8A.Mi
arising out of hia liabih'ty to account in the suifc, and set up also
a right to a charge on the estate properties in respect of his
claim. The other facts appear from the judgments of the High
Court.

Appeal No. 106 o/191I.
G, V. Anmiihahrishna Ayyar for the appellant.
V . G, SeshdcJiariar and 0. KrisJinamachariar for the first 

respondent
K . Bhashyani A ijym gar for the second respondent.
C. Padmanahha A y  y an gar for the ninth respondent.
S. Srinivasa Ayyan^ar for the respondents Nos. 10 and 11.

Appeal No. 107 o f m i .

G. V. Ananthakrishna Ayyar for the appellant.
S. Srinivasa Ayym gar for the respondents Nos. 1 and 2,
V. G. Seshachariar and G. Krishnamachanar for the third 

respondent.
W allis, O.J,—These are appeals from a judgment in two suits Waius, 0,J 

which were tried together. One was a suit by Chidatabara 
Mudaliar  ̂ one of the executors of the deceased ISTaga Pillai, on 
a mortgage f<n’ Bs. 6,500 executed by the first defendant, 
another of the executors in favour of four persons  ̂ who it is 
alleged transferred it to the plaintiff. The mortgage, as 
found by the Subordinate Judge was really executed by 
the first defendant, as ezecutor of the deceased under his will 
Exhibit 0 0  henami for the plaintiff in the following circum- 
sfcances : fche plaintiff:, though it was unnecessary for him to 
do so, thought proper to obtain probate of the will. Exhibit 
EE, from the District Court of Trichinopoly and for some 
time administered the estate uuder the grant. In January 1901 
the first defendant, the son of the deceased who had come of age, 
presented a petition (Civil Miscellaneous Petition ISTo. 183 of 
1901) for the issue of probate to him along with the plaintiff, and 
alleged therein that the plaintiff had failed to file in Court within 
one year the accounts required of him as executor under the 
Probate and Administration Act Y  of 1881, The plaintiff then 
:&led certain accounts which were referred to a Comnaission^ by 

2 6 -a '
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OHiDiMBASA an order made on the above petition under what provision of 
m.ud̂ 4lias appear as tise accounts required b j  the Probate and

KRieHWA9AMi ^administration Act are tiled merely for the information of all 
---- ’ concerned aad to enable them to take proceedings against the

Waius, C.j, jf occasion calls for it. On the 8th July 1901 the
Commissioner presented a report (Exhibit XI) in which he stated 
that the plaintiff had not kept proper accounts, that his manage­
ment had been fraudulent, and that he was unfit to continue as
executor. On the 11th February 1902, the first defendant and
the plaintiff, as petitioner and counter-petitioner in Oi îl
Miscellaneous Petition No. 83 of 1908 already mentioned^ pre­
sented a petition of compromise (Exhibit S i l l )  stating that it 
had been agreed that the first defendant should accept the 
plaintiffs accounts showing Rs. 6,686 as duo to him from the 
estate, and should execute a mortgage of the estate for that 
amount in the plaintiff’s favour and that the plaintiff should 
renounce the executorship and hand over certain articles. The 
mortgage (Exhibit LL), which is that now sued on, was executed 
by the first defendant on I4th April 1902, and on 22nd April 
1902 the parties presented a further petition (Exhibit PP) stating 
that the mortgage had been executed and that the plaintiff was 
willing to renounce the executorship and to comply with the 
other terms mentioned in the petition and praying the Court to 
pass orders in accordance with the compromise. On this the 
Court passed the following Order : Accepted and ordered in
terms of the petition/’

The Subordinate Judge had held, in my opinion rightly, that 
this mortgage is not binding on the estate. The objection taken 
is that it was executed after the grant of probate to tho plaintiff 
and before the grant to the first defendant. Now section 82 of 
the Act provides that after a grant of probate no other than the 
person to whom the same shall have been granted shall have 
power to act as representative of the deceased until such probate 
is recalled or revoked j and it is contended that, though it was 
not obligatory on the executors of the will to have taken out 
probate^ yet one of them having done so the terms of the section 
expressly prohibit the other executor to whom probate* had not 
been granted from acting as the representative of the deceased 
and that the fact of probate having been subsequently granted 
to such executor is not sufficient by [virtue of section 1 to
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validate acts done by him in express disobedience to section 82« Ofiii>Aai£AR,A 
The Act doovs not say that this section is only to apply to cases 
governed by the Hindu Wills Act X X I  of 1870, but (section 2) ^
that chapters II  to X III  which include this section are to apply
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to every HindUj and I do not think it is open to ns to refuse to 
apply to provisions of the section on grounds of real or supposed 
inconvenience. On the other hand it may be said that the bal­
ance of convenience is in favour of the section being applicable. 
There is however a more serious objection to the mortgage. 
In face of the Commissioner’s report (Exhibit X I), which must 
have been known to the fii'st defendant^ as it was obtained at his 
instance, the compromise by which the plaintiff's claim against 
the estate for Bs. 6 , 6 8 6  cannot be said to have been entored 
into bona fid© in the interests of the estate and would appear to 
have been entered into by the first defendant mainLly with the 
object of getting the plaintiff to withdraw in his favour from the 
office of executor. It appears not to be free from doubt whether 
an executor can enter into a compromise with his co-executor 
at all. See Gooh v. Gollingridge{i) and Be Gardom v. 
De Gardom{2,), and the strong language o f the Court of Appeal • 
In re Msh{S)f as to such settlements between trustees. Assuming 
however that a co-exeoutor has such a power as held by 
Kekbwioh, J., in In re Houghton[4i), it is essential that the 
compromise should be a bona fide one and I  do not think that the 
compromise above referred to can be considered to be a bona fide 
one or in any way binding upon the estate. As regards the 
order made by the District Judge accepting the comproinise, it 
does not appear that the true facts were then brought to his 
notice or how, on a petition for the grant of probate to an 
additional executor, he had jurisdiotioa to sanction a compromise 
between two executors imposing a heavy burden on the estate/ 
It was then contended that the plaintiff was entitled to a charge 
on the estate for the sums found due to him in the account taken 
in the suit. An executor however has only aright o£ retainei* 
and no charge on properties not in his possession which at on© 
time formed part of the estate—Peari/ Mohun Muherjee v. 
Narendra Nath Muherjee^b)., This case is also authority for the

(I) (1822) Jao. 607 5 s.o. 5 LJ. Oh. 74. j s.o., 23 S.B., 155«
(2) (1879) 4A.0.,692. (3) (1893) 2 Cli., 413.j

(4) 190i) 1 Ofa., 622. (B) (1910) I.L.a., 37 Oalo., 229.



Chidamb̂ .ea position that aucli a claim by a plaintiff is governed by article 
Mudalu r  1 2 0  aiad is therefore barred. I think that the Subordinate Judge 

Kbuhn&sami should have dismissed the plaintiffs suit on the mortgage and
___ ’ tiat it must now be disimissed and his appeal must be dismissed

W allis, O.J. throug-houfc. The amount allowed in that suit will be
allowed in the account taken in the other suit and included in 
that decree.

The connected suit was instituted under section 92 of the 
Civil Procedure Code with the requisite permission for the removal 
of the defendant; the plaiatiff in the other suit, from the position 
of trustee of the charities created by the will, and also prayed for 
an account against him which was ordered. The account was 
taken in the uonnecfced suit which was tried with this suit  ̂with 
the result that a sum of over Ks. 800 was found due to the 
defendant^ and a d e c r e 3  for that amount was given him in the 
connected suit. There is no appeal against that decree, but the 
appellant contends that a large sum ought to have been found 
due to him and it ]s urged in reply that, as his claim against 
the trust is barred by limitation^ no decree can be given by him 
in the suit under section 92 of the Code of Civil Procedure for 
the amount found due to him on taking the account. W e are 
unable to agree with this contention. Though the appellant's 
right to sue is barred his claim is otherwise unaffected and it 
would not be right to remove him from the office of trustee 
without providing for payment to him in the acoount which has 
been taken as between him and the trust at the instance of the 
plaintiffsj more especially as in the connected suit we have held 
tha,t the mortgage by which he sought to secure his claim against 
the estate is not binding on it. There is moreover no reason 
why a decree for the amount found due should not be given 
against the estate. As regards the particular items I agree 
with the judgment about to he delivered. No order as to costs. 
The memorandum of objections is dismissed with costs.

Appeal Ifo. 106 of 1910.

SESHAami Sbshagiei Ayyab, J. — One Naga Pillai made a will on the 4th
Â W  A R J

January 1897 and died two days after. The plaintiff in this 
case was appointed one of the executors. The will provided 
that the iirst defendant who was then a minor should be oo- 
©seoutor, after coming of age, with the plaintiff. The testator

S70 THE INDiAKT LAW REPORTS [VOL, XXXIX



after providing for certain legacies, directed tlie founding of a CHiDAWBASk 
feeding house. Immediately after his death tlie geauineness of Mddaiur 
fche will was qaesfcioued, The plaintiff' applied f o r  probate in K s i s h n a b a m i
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the District Court of Trichinopoly. It was opposed^ but he 
SLiCceediiig in obtaining an order for its grant in Ju lj 1897. 
There was an appeal against the order to the High Court, The 
probate was actually granted to him only in November 1899.

The first defendant attained majority in J897 and  ̂in January 
1901, he applied for the issue of a joint probate to himself 
and the plaintiff in Rupersessiou of the one granted to the plain­
tiff (Z Z ): one of the grounds for recalling the original grant is 
contained in. paragraph 8  of the petition which alleged that the 
plaintiff had not rendered anj account of his administration. 
This petition was opposed by the plaintiff (AAA). The District 
Judge directed the plaiutiff to furnish a detailed account of the 
estate. On this being done, the first defendant was permitted to 
state his objectioas. A  oommissioner was afterwards appointed to 
examine the accounts. His report is Exhibit XI, dated fche 8 %  
July 1901, This was not favourable to the plaintiff: while its 
consideration was pending before th e  District Judge, the plaintiff 
and the first defendant filed a razinaraah (Exhibit PP) in Court. 
This was a c c e p tt 'd  by the District Judge on the 22nd April 1902, 
It was agreed to in this com promise that certain articles in the 
possession of the plaintiff should be handed over to the first 
defendant, that the plaintiff should rerioance his rights to the joint 
executorship with the first defendant, and that, in consideration 
of these terms and of the allegation that the plaintiif had spent 
monies on behalf of the estate, a mortgage on the trust property 
should b e  exeouted b j  the first defendant in favour of certain 
nominees of the plaintiff for the sum of Rs. 6 6̂ 8 6 . The deed of 
mortgage was actually executed on the I4th April 1902, eight 
days prior to the acceptance of the compromise by the Oourt. 
(See Exhibit LL).

Plaintiff now sues on this mortgage to recover from the lirst 
defendant personally and on the liability of the mortgaged trust 
properties the amount due to him. The other defendants are the 
widow, the daughter’s sons, and the alienees of some of the 
mortgaged properties. The first defendant impeaches the mort­
gage on various grounds. The principal question for decision in 
this appeal is whether the mortgage is binding on the trust,



Chid&mbaba Mr. S. Sriniyasa Ajyangar argued that an executor is not 
MaiHLiAE to compromise the claim of his co-evecutor and fcliat

K k i s h n a s a m i  ^ ]20 mortgage is invalid upon that ground. Mr. Anautjikrishna
Ayyar relied upon the decision of Kekewich, J., in /n  re 

^ S a ^  J Sotighton{ I), and argued that a hona fide composition o£ the claim 
of a co-ex8 cutor stands on the same footing as that of a stranger. 
This case has neither been followed^ nor cited with approval in any 
of the subsequent cases. The learned Judge bases his conclusion 
upon tlie decision of the Co art of Appeal in In re New, In re 
Leaves and In re Morley{2). I  have read that case carefully and 
I do not find any support for the proposition laid down by 
Kekewioh, J., in th.at case. 'Hie poiat considered related to 
th.e jurisdiction of the Ooavt of Chancery to saactioti ti'aasaotions 
entered into by trustees which were beyond the powers conferred 
by the deed of trust but which were for the obvious advantage of 
the cestui que trust. Lord Justice R o m e r  says at page 545, “  of 
course the jurisdictioti is one to be exercised with great caution, 
and the Court will take care not to strain its powers. It is 
impossible^ and no attempt ought to be madey to state or define 
all the oircumstanoes under which, or the extent to which  ̂ the 
Court will exercise the jarisdicfcion; but it need scarcely be said 
that the Court will not be jusfcified in sanctioning every act 
desired by trustees and beneficiaries merely because it may appear 
beneficial to the estate; and certainly the Court will not be disposed 
to sanction transactions of a speculative or risky character. But 
eaoh case brought before the Court must be considered and dealt 
with according to its special circumstances.^^ I  do not think 
this statement of the law supports! ĵhe view of K e k b w io h , J. 
On the other hand; the observations o£ Sir BARUfss P ea .oock  in 
De Gardova v. De Gardova (3) are distinctly against hia view. 
Moreover, the decision of K e k e w ich , J., was under section 2 1  of 
the Trustees Act {56 & 57 Viet., c. 58) of 189S, and the pro­
nouncement regarding common law rights is only an obiter 
dictum. There is nothing in section 92 of the Probate and 
Administration Act V  of 1881 to enable an executor to compro­
mise the claim of the co-executor. Chapter Y I dealing with the 
powers of an executor is silent on the question. I  have therefore
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come to tlie conclusion that it is nob competent under the Act to CHrr>AMBA.EA 
one executor to compoutid the claim of his co-exeoator. • Further, 
in this case, the oorapromise cannot be said to liare been entered
into bona fide. I iiave referred to the circumstances whicli -----
existed at the time of the razinamah, and they show that the 
first defendant was anxious to secure powers to himself, and that 
the plaintiff wanted to get money. Neither of them seems to 
have had the interests of the trust in his miad. Consequently, 
if an application were made to a Court to sanction the arrange­
ment  ̂ . ifc should have been rejected. The recording by the 
District Judge oi the comprorQise should not be construed as 
giving his sanction for it.

Mr, Srinivasa Ayyangar also argued that as probate was 
taken out b j  the plaintiif, the firsb defendant had no status as 
executor nntil he was recognised as such by the order of the 
Court on the 22nd April 1902, and that the mortgage of the 14th 
April was uUra vire& of his powers. Under section 4 of the 
Probate Act, the property of the testator vests in the executors.
It was pointed out in In re Pauley and London and Provincial 
Banlc[l), that the estate of the deceased vests in all the executors 
and not; only in those who have proved the will or acted in the 
administration of the estate. Further it is settled law that it is 
not incumbent on an Hindu execubor to obtain prohate before 
acting, although there is nothing to prevent him from taking out 
probate. Under these circumstances, I cannot agree that section 
82 of the A ct is a bar to the first defendant acting as representa­
tive of the deceased, because the plaintiff had alone obtained 
probate of the will. Section 92 which empowers only persons 
who have proved the will or talcen out administration to act on 
behalf of all the executors should be confined to cases where 
probate is compulsory before dealing with the property, The 
result of acceding to the contention .of Mr. Srinivasa Ayyangar 
will be this—whereas if no probate had been taken, every Hindu 
executor can deal with the property of the deceased^ the fact 
that one of them obtains a probate will compel the executor that 
has not joined in the original applicatiohj to apply himself to the 
Courts if he wants to exercise the powers vested in him. I  do 
not think the language of sections 82 and 92 of the Probate and
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CHIDA.MBARA. Administration A ct compels us to give our sanction to such an 
Mut)̂ lub anomalous position.

Kbishnasami On the view that I have taken that the mortgage deed was
-----' not executed hona fide and for the benefit of the estate and that

it is not competent to one executor to compromise the claims 
of his co-executor, this appeal fails and the appeal and the suit 
on the mortgage should be dismiased with costs throughout.

Appeal No. 107 of 3911.

This appeal is connected with Appeal No. 106 of 3011. In 
the present case two plaintiffs representing the puHic sued 
under section 92 of the Code of Civil Procedare for the removal 
of the two executor trustees appointed under the will of Naga 
Pillai, for an account of the estate and for settling a scheme. 
The Subordinate Judge settled a scheme for the management and 
directed the new trustees to discharge the debts payable to the 
plaintiff (appellant) in the oounected appeal. There is no contest 
now regarding tlie scheme. Bat the first defendant fplaintiff in 
the connected suit) has appealed claiming larger sums of money 
than has been decreed to him. The plaintiffs Lave preferred no 
appeal against the direction to pay the appellant. Before 
settling the amount due to the appellant, we hare to deal with 
the obiection raised by Mr. Srinivasa Ayyangar that, as the claim 
of the appellant was barred, he is not entitled to any relief in the 
suit. By Exhibit QQ, dated the 22nd of April 1902  ̂ the first 
defendant ceased to be an executor- to the estate of Naga Pillai. 
It was competent to the Courc to revoke the probate granted to 
him under section 50 of the Probate Act for failure to exhibit an 
inventory. This was done ; but the order says nothing about the 
right of trusteeship : although for good cause shown ,̂ a trustee 
nan be removed from his office, it does not appear that the mind 
of the District Judge was directed towards this question. 
Certainly, it was not competent to the co-trustee to purchase the 
appellant out.

This appellant was a creditor of the estate and. he spent 
Hs own monies on behalf of the estate. It must be taken that 
these claims were barred by limitation at the date of the present 
suit. Mr. Anantakrishna Ayyar’s contention is that the 
appellant has a charge upon the property and has twelve years 
to enforce that charge under article 132 of the Limitation Act,
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This contention is opposed to the decision cited by liini— Peary OHioAMBAaA 
Mohu Miiherjee y. Narendra Nath Muherjee{l). Ifc was pointed out Modamar 
in that case that an executor ci'editor should brinff his sait within Kkishsasami

Plt-tAI.
sis years of fclie aocrual of the cause of action^ under arfeicle 120 -----
of the liimitation Act. There are numerous Indian and Eaglish 
authorities enunciating- the same view. No doabt, if he had 
the estate in his possession, he might claim a right of retainer 
and might claim a lien upon it. This was laid down in Trevor r.
Hutc}iins{2), hi re Rhnades{2>) and Pulman v. Meadcws(4). But 
the appellant had no property of the trust in his possession at the 
time of the suit. Consequently if he filed a suit for the axuounts 
due to him, he would have been barred by limitafcion. Does the 
fact that an account is claimed against him enable him to get a 
decree for monies actually due ? Mr. Sriniyasa Ayyangar con­
tended that this is in the nature of a cross claim by the appellant 
and that he is not entitled to a decree. The question is not 
coyered by any authority. It is true that the remedy to recover 
the money is barred by limitation. As was pointed out by 
Mr. Justice P e n t if e x  in  Nursiny Doyal v. Hurryhur 8aha{b) :

“  If the creditor had a lion on the goods of his debtor on. a genex-al 
account, he would be entitled to hold the goods for a debt, the 
I’ecovery of which was barred by the Limitation Act.’ ’ I think 
this principle extends to all cases where there is liability to 

■ account whether there is a subsisting lien or not. As I  said 
before, the appellant has not been shown to have ceased to be a 
trustee, and under section 92, he is liable to be called upon 
to render an account. He cannot escape liability on the ground 
that he was not adiuinistering the estate from April 1902. If he 
was under this liability at the time of the suit, he is in equity- 
entitled to tlie monies that he may be found to hare spent on 
behalf of the trust. I liave been able to find only one case 
as having any beaxiug on the present disoussion and that is 
McLaren y .  Public Tno3tee, In re Eolin8on(Q). In that case one 
of th.eeestui que trust was wrongly overpaid by the executor. Iii 
dealing with th.6 claim made by fche other cestui qu& trust for re­
covering it, Waeringtoh, J., held that the suit was barred by
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C h id a m b a s a  limitation, but pointed out that in an administration action tiie bar 
MPDAtiAB limitation will be of no avail The principle of tlie decision 

KmanNASAMi' seems to be tbat aUlioagb tlie remedy by suit may be barred, so
__ long as fche riglifc to account subsists between the parties  ̂ limita--

cannot be pleaded to defeat the adjustuient which the right 
to aoGOunt, gives. In analogy of this case, I hold that as the 
appellant was under a liability to account to the ti'ust at the 
date of the suit, he was entitled to all the equities flowing from 
the taking of the accoiiut. The liability should not be separated 
from the right. Moreover, the plaintiffs' in this case have not 
objected to the decree which has been given in ajjpellauts’ favour 
for a portion of the amount sued for and the reasoning of 
Kandasamy Glietty v. Annamalai Ghetty{l), which precludes the 
agitation of a question in partial bar of a claim applies. I 
would therefore disallow the respondent’s contention.

The appellant is entitled to the payment of the amount 
decreed from out of the corpus of the trust estate.

E.R .
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before 8ir John Wallis, Kt., Chief Judioe and Mr. JusHqq 
Seehagiri Ayijar.

19W , V B N K A lT A C H A L A M  OHETTY ( F i r s t  D js fe n d a n t), A p p b lla n t ,
December 

y, 10 aad 15.

;:/■ A, N. R. M. ISTARAYAN'AN OHETTY and  s ix  oth ees  ( P l a in t if f  

N o s . 1 TO 5 AND D e f e n d a n t s ,  N o s -  4  a n d  5 ) ,  R e s p o n d h n t b ,*

LimiUtion Act {IX of iQ08), art. 89—Agent's Uabiliiy to principal, mit on— 
Limitation—Agencp, termination of—-Indian Contract Act (IX of 1872).

Money is moveable property wifchin the inoaniag of avbiole 89 of thfj Limita­
tion Act.

Asghar AU Kha» r, Khwrshed, Ali Khim (1902) I.L.E., 3J, A)]., 3? (P.O.), 
followed.

Article 89 applies to suits by a priiiciipal ag-ainsb an agent for moraable 
property received by the latter and not accounted for and time begins to run.

(1) (1905 I L.E., 28 Mad., 67,
Appeal No. ISl of 1912.


