
Mtjthtj- commentaries that bave "been cited before us. In this state of
* u i i r  I do not think that the statement in the Smrithi Chandri-

y- ka is of the same authority as an express statement that gifts 
THAMMAL, made by a father to his daughter before betrothal are not
wTms Sandayika. The author may not have had such gifts in mind

Pfkg. C.J, when he wrote this passage, and even if he had, his opinion is 
expressed only tentatively, and cannot in ray opinion outweigh 
the aathorlty of the oi:her texts which have been cited. Lastly 
if we may luok to the reason of the thing, there is no reason
why such gifts should be leas at the dispo,^al of the wife than
gifts made at the time of marriage.

S .? .
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APPELL/ITE c i v i l .

Before Mr. Justice Oldfield and Mr. Justice Tyalji. 

19U, NAGARAJA PILLAI AND ANOTS-EB, Appbllai^ts,
Noveiiabpr 
3 and 34.

THE SECRETABY OF STATE EOR I>^DIA IN COUNCIL
(S E P R E S m 'E D  BY THE COLLECTOR OF T a NJOEB) *

Indian Easements Act (V of 1882), sec. 15—Frescri;ptive 'period, ■necessary for 
—India?i Eviiencfl Act (J. of 1872), S5. 133, 124 and 16S—Confidential com- 
m'tMiccition.s, test of.

In a suit to establish ri^ht of user by pi’escription against GoTPrnmout, the 
plaintiff is bound to prove under the last danse of aeotion 15 of the Indian Ease- 
ments Act sisfy years’ user.

The Serretary of State for India V. Kota Bap anamma Garu (1806) 19
Marf,, 165, dii3tiuguiRbed.

The (.'bjeot of section 124 of the Evideure Act is to prevent disclosuvps to 
the detriment public in|-ei’eats and the dficisiuTi as to such detriment rests 
•with the oHioer to whom the communication is made and does not depenii on 
the speciiil use of the word “ confidential.”

Venkaiachella Ghettiar v. Sampathu Chstiiar' (1909) T.L.R,, 32 Mad., 62
followed.

Second Appeals respectively against the decrees of T. A. 
Ramakeishna A ytar, the Subordiualje Judge of Mayavaram, in 
Appeals Nos. 39 and 40 of 1912, preferred against the decree of 
P. V. Kamachandba. Ayyae, the District Mmisif of Mayavaram, in 
Original Suit No. 112 of 1909.

The facts of the case are set out in the judgment of Oldi’IBIiD, 3,

* Second Appeals Nos. H7 and 748 of 19J.3,



T. E. Ramachandra Ayyar for the appellants. Naoaraja
The Government Pleader for the Grown.
T. Eanga Aohariya?' for the respondents Nos. 1 to 4. Thb S e o r e -

TARY OF
Oldi’ield, J ,— The plaintiffs, the appellants, hold survey S t a t e ,

fields Nos. 46, 63 and 64 of Tirnmananjeri village. Of the defend- o l b i ’iei.d J

ants  ̂the respondents in the two second appeals, the first to ninth 
and eleventh defendants are ryots  ̂ whose alleged interest in the 
irrigation, the subject of dispufcBj the Secretary of State, the tenth 
defendant has protected by the issue of orders in the Bevenue 
Departmenfc, It is admitted that the chaanel immediately 
adjacent to the plaintiffs^ lands is the Mylan chaanel, belonging 
to the Cauvery system. But  ̂as the plan, (Exhibit A) shows, there 
is a short distance to the west the Mano'udi Channel in the 
Vikramanar system. The plaintiffs contended that they were 
entitled to take water by a Ttanni or subsidiary channel, running 
east from Mangiidi to Mylan and so to their fields, thoagh they 
would obviously affect the supply from the foriner, on which 
first to ninth and eleventh defendanta depend, by doing so. The 
channels are artificial and there is therefore no question of natural 
right I nor is any grant relied on by plainfcifEs. Their case;, in 
favour of which the District Munsif found, vras based on pre­
scription, that is, on section 15 of the Indian lilasements Act,
The lower Appellate Court has held that no prescription was 
established,

I  reserve two objections based on exclusion of evidence, and, 
subject to them, consider what the lower Appellate Court has 
found on the facts and what questions are open for argument in 
second appeal. The points for decision are set oufc clearly and, 
it is not disputed; comprehensively in the judgment before UiSj 
and the findings on them are that (1) the MjIan channel was 
plaintiffs’ recognized source of irrigation, (_2) the kanm is not 
shown to have been m  existence before 1888, (3) plaintiffs have 
since then taken water by it, and (4) such taking created no 
prescriptive right, because it was not proved to have been open, 
peaceful or uninterrupted. JTo objection has been made to the 
first of these findings. Against the others, it is urged generallj 
that they are vitiated, becaase they are based on an adoption of 
the District Munsif's keatment of the oral evidence, which has 
been misunderstood, inasmuch as one sentence o£ his judgment 
has been, extracted aad regarded as con.clu&iYe, though, a
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Faoabaja conclusion in the opposite sense was eventually readied. This is 
PiLLAi not sustainable. For in fact, the District Munsif, after disparag- 

T s E  S e c e e -  ing plaintiffs’ oral evidence in the sentence extracted and others^ 
reached his finding with the aid of the documents ; and the lower 

J Court has not professed to adopt that fiading- or more
than the sentence referred tô  but has reached its conclusions in­
dependently. Those conclusions, so far as they are of fact, must, 
therefore, be accepted. It is with reference only to the fourth 
that further argument in second appeal is legitimate. In short, 
the result is that, the burden of proof of such a user as section 
15 of the Indian Easements Act contemplates being on plaintiffs, 
they have adduced evidence calling for consideration with refer­
ence only to their user from 1888 until 1907, when the Eevenue 
authorities first forbade it. The decision must, therefore, turn 
on the nature of the acts of user found proved by the lower 
Appellate Oourt, as fulfilling tie  requirements of the law, and 
the sufficiency of the period, over which they extend.

The plaintiffs’ case depended on oral evidence, one document, 
Exhibit B, and the presumption that, as the liunni -was in existence 
in 18B8, it must have been in use from- then onwards. On the 
oral evidence, the lower Appellate Court was entitled to form and, 
as already observed, did form its opinion, which is final. It no 
doubt has not refei-red separately to the evidence of the existence 
of remnants of a masonry structure on the ground in 1906 ; but 
that evidence was indefinite and there is no reason for doubting 
that it was considered. As regards Exhibit B, there was ground, 
referred to in the judgment, on which the lower Appellate Court 
G o u ld  treat the mention of a kanni in it as open to suspicion. 
It is urged that there was no evidence to support the conjectural 
explanation that it was mentioned through the connivance of 
the village officers. But there was such evidence in the state­
ment of second plaintiff that first plaintifi was a District Board 
Member, a Municipal Councillor and owner of large property 
and therefore a person, whom the village oj0S,cers might be ready 
to oblige, and in the evidence (Exhibit G) that the village 
munsif concerned, plaintiffs’ witness No. 6, has undergone 
punishment in consequence of his partiality for plaintiffs in this 
alfair. As regards the lower Appellate Court’s refusal to make 
the presumption proposed, it was for it to esfcimate the reasons 
for and against doing so ; and it has not been shown that clear
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reason w a s  available o n  plaintiffs’ side wHoh it neglected. The ^AGiRAJA

furtlier facts, which, it detailed, the absence of reference to the
kanni in accounts, in which it would naturally have been referred Seorb-

TAET OF
to, and the indirect character of plaintiffs’ attempts to assert S x a t s . 

their right, when it was disputed, ending in their obtaining a oidfTmb J 
recognition of the existence o£ a sluice for the IcmiJii from a 
Public Works subordinate without authority to give it, .were 
legitimate grounds of decision. The suggestion here that the 
mention of Mylan as the source of plaintiffs’ irrigation in the 
accounts in question^ Exhibit X I d o e s  not negative plaintiffs^ 
right to the kanni, because it in fact brought water into Mylan 
is unsound, because Exhibit X IY  specifies not only the channel, 
but also the irrigation system, which serves each field, and does 
not specify against plaintiffs^ fields the Vikranianar system, to 
which Mangudi belongs. In these circurastances it cannot be 
said that the lower Appellate Court has failed to consider plain- 
liffa’-case or considered it on erroneous principles. .Its finding 
that they did not prove an open, peaceful and uninterrupted user 
from 1888 is one of fact, to which no valid objection has been 
made g o o d ; and it must, therefore, be accepted. It entails that 
plaintiffs have established no prescriptive right.

Argument was attempted also with reference to the period ol 
user, which plaintiffs were bound to prove, the assumption in 
the lower Courts having apparently been that sixty years were 
required. Here it is suggested first̂ , that twelve years would be 
sufficient, because plaintiffs^ masonry sluice above referred to 
stood on Government land, the border of the Mangudi channel^ 
not on their field and they are in fact claiming a declaration of 
their right to possession of its site j bat this is unsustainable, si.noe 
their plaint contained no such allegations or prayer. They argue 
next, that (1) they are bound to prove user for twenty years 
only, the necessary period against a private party, not sixty, and
(2) if sixty years is the period, they have proved a user for a 
sufficient portion of it to transfer the burden of proof in respect 
of the remainder. As regards (1) they rely on The Secretary o f  
State for India y. Kota Bapanamma Garu{l), But that was a suit 
for possession of land, and it was held only that the sixty years  ̂
period under article W9 of Schedule 1 of the Indian Limitation

* ■ ■ *
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NiQARAJA applied to suits hy the Secretary of State, not to suits against
riiiLAi That decision does not affect tlie duty of plaintiffs here to

The S e c r b -  prove sixty years^ user w liicl is imposed by the last clause of 
section 15 of the Indian Easements Act^ with reference to the 

----- transfer of the "burden of proof, Sri Raja Ghelikani Rama Bau y.
J. State fo r  India{l), Krishna Aiyar v. The Secretary of

State for India{^), mdLVenJcatarama Iyer y. The Secretary o f State 
for India in Oouncil{B), are relied on. But those cases related to 
possession »nd are not in point, and here even if plaintiffs^ conti­
nuous enjoyment as of right had been established for the period 
from 1888 to 1907  ̂ the date (as appears from Exhibit IX ) of the 
Deputy Collector's order, referred to in the plaint as forbidding 
it, plaintiffs^ argament would still be untenable, since they would 
not have completed the period of prescription necessary against 
a private individual. It is then maintained that the burden of 
proof can be transferred by proof of a shorter period of enjoy­
ment than that necessary for complete presci-iption with reference 
to Ponmsawmi Tevar v. The Collector o f Madura{A), and Rajrup 
Koer V, Ahul Hos8ein{b). Bat in them the presumption of a 
lost grant was the basis of the decision, and here that presuBip- 
tiou is negatived by the absence of reference to any grant or its 
recognition in the records, where it would naturally occur, the 
paimasb, land register, and diglott. Exhibits XV, X IV  and XVI. 
There is, therefore, no reason for dissent from the lower Appellate 
Court’s decision on this ground. The remaining grounds of 
appeal argued relate to the exclusion of evidence by the District 
Munsif.

The first complaint is that the supervisor who gave the 
permission, Exhibit I, for the rebuilding of the plaintiffs’ sluice, 
was not examined. The facts alleged are that he attended the 
Court on several occasions, that eventually for one hearing he 
could not attend as he was ill, and ,that plaintiffs then on 
8th September 1911, applied for an adjournment to secure his 
evidence- On that day defendants had closed their case, after 
examining witnesses. Plaintiffs had closed theirs on 18th August 
1911, so far as appears, without any reservation regarding 
the supervisor and without insisting on his examination. In
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these oiroumstaixoes tlie Districfe Munsif was righb in refusing Fagabaja
[tXi 

V.
Sk

T ^R T  OF

to adjourn ab the stage, at whicli lie was asked to do so. Pitxii
The other point taken is of wider imporfcaiioe and is  not Ssckg-

TiiRV OF
covered by Indian authority. It is that the District Munsif State. 
should have insisted on the production of a report by the j
Supervisor made to the Sub-Divisional Officer after inspection 
of the (spot, which plaintiffs summoned and in respect o£ which 
the tenth defendant, the Secretary of State, claimed privilege 
under sections 128̂  124 and 162 of the Indian Evidence Act, the 
Chief Engineer stating that public interests would sufEer by its 
production. The District Mansif allowed the objection^ when it 
was made at th.e hearing for production of doouments  ̂ with 
reference to section 124* of the Indian Evidence Act. Before 
evidence was taken, the High Court refused to interfere with 
thia ruling by way of revision in Nagamja F ilia l v. Vythinatha 
Iyer{l). The Court deelined to say that the District Munsif 
erred in holding ‘^that the communication in questioQ being 
from a subordinate officer, was primafaeie of a confidential 
nature."*̂  It observed that the petitioners, the plaintiffs, had 
not asked the District Munsif to take evidence on the point 
and that the latter^s refusal to inepect the docament in order 
to decide it was not shown to have been a wrong exercise of his 
discretion. On this plaintiffs contend that (1) this Court's order 
left the question whether evidence should be taken open and 
the District Munsif erred in disallowing the examination of 
plaintiffs’ witness Ko. 14 as to the confidential nature of the 
document, and (2) the documentj not being in fact a communi­
cation in official confidenoej contemplated by section 124, should 
have been exhibited. Contra reliance is placed on section 167 
of the Indian Evidence Act,

The effect of this Courtis order can be dealt with sKortly. It 
certainly did not amount to a direction or authorisation to the 
District Munsif to take evidence j and it contained nothing 
repugnant to the conclusionj which has been, pressed on us, that, 
if p la in tiffs  had wanted to adduQ# evidence, they should hare 
asked leave to do so, when documents were being received and 
before the order refusing to receiving the document now in 
question was passed. It is, moreover, not alleged that any notice

(1) (10U) 2M.W.N., S69.



N a s a e a ja  given to the tenth, defendant of the renewal of the attempt to
get it exhibited during the trial, and in the absence of any, that 

Th® Becrk- attempt was open to grave objection. And further, eyeu if the
Ŝtatê  claim to raise the question on evidence was not made irregularly,

_ ~ , it is contended that the District Mimsif was not bound to take
OliBFlEIiD, J .

any, if he could decide without it, as his order of the 5th Angnst 
1910 shows that he did̂  that the document was a communi­
cation in official confidence, whether that decision was well
founded is the cjuestion raised by plaintiffs  ̂ second oontention.

The Indian Law as to Government privilege is contained in 
sections 123j 124 and 162 of the Indian Evidence Act. Of 
these, section 124 is relied on here and need be considered, 
plaintiris’ contention regarding it being that the words communi­
cations in official confidence ”  mean and include only what in 
official parlance are known as confidential communications, that 
iSa communications which in virtue of some special mark on them 
or some special direction by their author are to be kept with 
particular secrecy, and do not include official oomm.unications 
generallyj to which only the reticence, expected by every employer 
of his servants, is applicable. There aroj it is contended, 
two categories, ordinary official communications and communi­
cations in official confidence ; and it is only to the second that 
section 124 should be applied, the report now in question belong­
ing to the first.

Plaintiffs have given no valid reason for this infcefpretation 
of the section in the shape of authority or otherwise. For in 
Bsatson v. 8hene{l), the existence of any general rule that '‘'all 
the public documents, including communications to heads of 
departments, are to be produced and made public, whenever 
a suitor thinks that his ease requires such production’  ̂ is 
negatived. On the other hand, it does not appear that their 
contention represents either certainty or conveuieneo. It is 
clear that the dominant intention in the section is to prevent dis­
closures to the detriment of the public interests, and it is settled 
in this Presidency by Venltatachella Cheitiar v, Sampathu 
Ghettiar{2), that the decision as to such detriment is to be with 
the officer, to whom the communication is made. It is then 
impossible to reconcile the plaintiffs  ̂ interpretation with these
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two conclusions. For ttat interpretation would make the Nagamja 
condiiot of the author of the comm uni oatioHj h.is giving or failing 
to give (perhaps through caprice or negligence), an indication of The Secsb- 

its confideutial character, decisive and enable it to prevail over ftrAiE. 
the opinion of the recipient on the really important point, the j.
effect of bhe disclosure on puhlic interests. It would bo wrong 
to sacrifice ike two definite conclusions reached as to one portion 
of the section to a doubtful construction of the remainder. That 
constraction^ moreoverj is not req^uired h j  bhe wording,. For it 
rests on the special us© o£ the word “ confidential in official 
parlance, which there is no reason for assnming that the Legis­
lature had in mind. An easier and more probable explanation 
of the phrase official-confidence ”  is afforded by comparison 
with the references to "  professional confidence ”  in connection 
with the privilege of legal advisers, as for instance, at Ameer Ali 
and Woodroffe^s Law of Evidence’ ’  ̂ First Edition, page 794j 
Taylor on Evid.encej, Tenth Ed.ition, page 650, and in Goodall v.
L ittle i}) and Ex yarte Gamphell, In  re Godhcart(2), quoted, 
in Framji Bhicaji v. Mohansing Dhansing{S). It is true that a 
pledge of secrecy is referred to in the case last cited. But that 
reference in no way affects the utility of this comparison for the 
present purpose or provides an analogy supporting the plaintiffs’ 
argument: for such a pledge is mentioned as material wi.th 
reference to preliminary and collateral matters, which are 
outside the general privileo-e and have no resemblance to the 
report at present in question. In these circnmistances, considera­
tion of the section and of the consequences of the interpreta­
tion, for Avhich the plaintiffs contend, lead to the conclusion 
that the words communication in ojBSeial confidence import 
no special degree of secrecy and no pledge or direction for its 
maintenance, but include geuerally all matters communicated by 
one officer to another in the performance of their duties. The 
question whether such communication was made in the course 
of such performance is for the Court to decide.

This view is at least consisfcent with the decisions. The 
order of this Court (alread.y referred to) in the Eevision Petition 
in the present case d.oes treat the Bistrict Munsif^e ruling as 
being that the report was a “  communication of a confidential
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N a g a ra ja  nature/' But it does not appear that the plaintiffs’ present
contention was put forward, if at all, with any fulness, and it

The Sbork- -was not necessary if it was, to deal with it in order to dis- 
0"̂

State. pose of the petition. In Venkatackella Ghettiar v. Sampatliu 
Ozonxhv J GhBUiar{l), already referred toiaseofciou 124 was considered with 

reference to Ineome Tax retnrns made to a Government office. 
As the Court held that there was no basis for the plea that con­
fidence of any kind was in question and that the Income Tax 
Act and rules justified none, the decision is inapplicable to the 
case of a report by one officer to another. The English cases 
must be applied with caution because, they do not statedly 
distinguish between the principles erabodied in sections 124 and 
163 of the Indian Evidence Act. Reference may therefore be 
limited to those, in which the necessity for a preliminary decision 
by the Court as to the official character of the communication in 
question, might have arisen. Tlie decision, it will be found, did 
not turn on the degree of confidence involved or on the existence 
of any specially prescribed cODfidence between those concerned. 
Thus in 8tace v. Gri-ffithijI)) there is nothing in the report to 
indicate that any special plea as to the confidential character of 
the corDmunication was considered and the issue is stated as 
being only whether it was official. So also in Beatson v. 8hene{S)^ 
already referred to. In Hughes y , Far^as(4}, there was nothing 
to show that the document under discussion was conftdential 
in any special sense; in fact, it appears from the report to 
haTe been seen by the clerks in the public office concerned; and 
again the judgment is based not on that or any other fact bearing 
on the degree of confidence between the writer and recipient, 
but on the injury to public interest, certified to be involved. The 
result of the argument from authority is no doubt merely negative. 
But it is consistent with the decision already reached directly. 
The decision must, therefore, be that the District Munsif was right 
in refusing to insist on the supervisor’s report being produced.

It is also urged with reference to section 167, Indian Evidence 
Act, that the report would not have varied the decision if 
produced and therefore cannot be ground for ordering a new 
trial. We have not been told what mabber of importance to 
plaintiffs the report is expected to contain or that it contains

(1) (1909) I.L.R, 32 Mad., 02. (2) (ISeY) 92 P.O., 420.
(3) (1660) 6 H. N.j838. (4) (1898) 9 T.L.fi., 561,
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anything except tie  results of tke supervisor's inspection of the Nasakaja 
spot about two years after tie  dispute began and I should tbere- v.
fore, if necessary, be inclined to refuse to interfere on this 
groand also. State:.

■ I would dismiss the Second Appeals with costs. Ohvn&m, .T.
T y a b ji ,  J .— I  have had the benefit of reading my learned 

brother’s judgment. The plaintiff’s suit is in effect for a declara­
tion that they are entitled to conduct water from tie Mangadi 
channel (which has its source in the Vikramanar river) to the 
My Ian Kanni (a channel forming part of the Can very irrigation 
system) by a conduit called the Mudavan Kanni; and the 
plaintiffs ask for an injunction restraining the defendants from 
interfering with the conduct. The right claimed is an easement 
falling within section 4, illustration (c)> of the Indian Easements 
A c t ; the Mangudi channel takes the place of ' 'B ’s stream ” in 
the illustrationj and the fountains in the garden attached to 
the house here rejdaced by the Mylan channel which has been 
found to be the source of ii'rigation to which the plaintiffs are 
entitled as the owners of the lands referred to in the plaint.

The District Munsif held that the plaintiffs were entitled to 
the reliefs claimed and decreed accordingly and his decision was 
reversed in appeal. We have now to decide whether the lower 
Appellate Court’s decision is vitiated by any such error as requires 
our interference in Second Appeal.

The first point determined by the lower Appellate Court is 
that the plaintiffs  ̂ recognized source of irrierafcion is the Mylan 
channel. This merely reduces the plaintiffs’ case more definitely 
to the basis 1 have mentioned: a right that might have been 
claimed independently of an easement acquired by presoription 
is found not to inhere in the plaiiitiffs. Their rights therefore 
could only be under an easement acqnirM by prescription.

For this purpose^ it was necessary to determine the point of 
time, since when the right has been claimed as an easement, and 
has been peaceably and openly enjoyed by the plaintiffs claiming 
title thereto as an easement and as of right, without interruption.
If the period during \yhich the right has been so claimed and 
enj'iyed is not less than sixty years it has become absolute and 
the plaintiffs must succeed (The India,n Easements Act, section 15, 
paragraphs 3 and 4s and the last paragraph).

The Subordinate Judge has found that the conduit in question 
Existed in 1888, and it must have come into existence a little before
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F a g a r a ja  fctatj blit tliat it has not been proyed tiiat tie  rights to have the
PiLiAi conduit has been exercised openly, peacefully or uninterruptedly.

T h e  B e c r e -  This finding is conclusive against the plaintiffs. It has 
t a r v  o v  
S t a t e .

T r ‘ BJi, J.

3U  THE INDIAN LAW RIPOETS [v o l . x x x ix

'̂ Svate!̂  however been attacked on several grounds which may he dealt
with under three heads.

First, it was argued that the Suhordinate Judge did not 
consider or did not appreciate for himself the oral evidence but 
mistook the District Mujisif s appreciation of it and adopted the 
view whioh he mistakenly considered to be that ol the District 
Munsif. This argument is supported merely by seizing hold of an 
isolated sentence in the Subordinate Judge’s judgment, para- 
graph 1 1 . Ifc seems to me that he appreciated the oral evidence 
for himself and formed an independent opinion opposed to that 
of the District Munsif.

The nest argumeiit has reference to the presumptions of fact 
which the learned Subordinate Judge (it is contended) dis­
regarded. There was evidence^ however, on both sides, and to 
the arguments adduced before us under this head the remarks 
from BoweNj LJ.’s judgment set out in H all v. Venkaiahn8hna{ 1), 
are a sufficient answer. To accede to the arguments of the 
appellants would be to decide in Second Appeals questions of fact 
"by purporting to lay down on whom the burden of proof lay 
in a given state of facts or evidence. The question which a Court 
sitting in Second Appeal has to decide is thus stated by Lord 
Kinneae in Folhstone, Gorporaiion v. BrQckman(2) : The
question seems to be whether it was still open to the fcfibunal 
to draw a further inference of fact one way or the other, or, 
whether the necessary conclusion was already fised by a rule 
of law.’ ' The question before the House of Lords then was 
whether the fact of dedication to the public of a highway had 
been proved. Lord K in n e a r  points out the difference in the 
words of P a e k e , B., between “ conclusive evidence’  ̂and “  evidence 
on which those who have to find that fact may find that there 
was a dedication by the owner. “ I thiuk/^ he says later, it is 
fallacious to assume dedication on a partial view of the evidence, 
and only after that has been done to inquire whether conflicting 
facts are strong enough to dislodge a conclusion already 
reached ”  (page 354). “  The question is one of fact turning 
upon probabilities of conduct, which cannot be estimated by

(1) (1890) I.L.R., as Mad., 384. (2) (l&li) A.O., 358 at p. 849,



antecedent rules of law (page 356), “  I £  tlie strenj^tli of tlie N 'a g a b a ja  

presumption can be increased or diminished according to circum- 
stances, it is for tlie im-y to determine the weifflit which should Secee-

, . . Ta TIT Oi?
be given to it in any particular case (page S57). The coarse of S t a t e .  

proceeding which the Court of Appeal followed in the case and tyabji, J. 
which Lord Kinneae described as falacious is thus referred to hy 
Lord Dunedin ”  They fasten upon certain, of the series of 
separate conclusions of fact which the justices set out- These 
findings say they amount to a finding of user by the public.
User by the public raises a presumption of dedication  ̂ and in the 
other facts found by the justices there is nothing sufficient to 
rebut the presumption (pages 374 and 375).

“ With deference bo the learned judges  ̂ I do not think that 
is Tihe proper way to approach the question and its defect, to m j  
mind, consists in regarding  ̂user’ as an inflesihle term, which 
if found to apply, can lead to only one leg“al result. User is 
evidence, and can be no more of dedication. The espression that 
user raises a presumption of dedication has its origin in t h i s ,  that 
in cases where express dedication is out of the question, no one 
can see into a man̂ s mind, and tlaerefore dedication^ w h ic h  can 
never come into beiug without intention, cau, if it is to be proved 
at allj only be inferred or pi’esumed fiom extraneous facts. But 
that still leaves as mattei' for inquiry what was the user, and to 
what did it point. And this must b e  considered, not after the 
method of the Horafcii and Ohuriatii, by taking a set of isolated 
findings, saying that they presumably led to a certain result, and 
then proceeding to see if that presumption can be rebiitfcedj but 
by considering- the whole facts the surroundings which lead to 
the user̂  and from all those facts, including the tisePj coming to 
the conclusiou whether or not the user did infer dedication ”
(page 375). He concludes, “  unless the evidence points all one 
way, “  in the long run it all comes to this, which is the more 
probable alternative ? ” (page 377).

It seems to me that for similar reasons, and as sitting in this 
Court, I have no jurisdiction to consider questions of fact, it is 
■beyond my province to consider whether in appreciating or 
weighing the evidence, the lower Appellate Court has applied the 
presumptions referred to in S ri Raja Ohelikani Ram aR auy, The 
Secretary of State fo r  India{V), K riahm  A iya ry . The &f
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State fo r India ( I )  and VenTcatarama Iyer v. The Secretary of 
State for India  in Oouncil(2) and The Secretary of State for  
India y. Kota Bapannmma Garu{3) and Ponnusawmi Tevar v. 
The Collector of Madiim(4<) in ■ the same raanner as I sliould 
have done if I had to adjudicate upon the facts. I have no 
juriadiotion to appreciate for myself the weight to he given to 
the eircurastances on the one side and the other. The legis­
lature has given to the lower Appellate Court the light to 
pronounce finally on. these questions.

In the cases relied npon by the appellantj adverse possession 
for 20 years or more against the Government had been provedj 
and the.G-nvernment had not been able to show that any title in 
themselves subsisted in the present case ; however, the lower 
Appellate Court has considered fcha appellant’s evidence insuflfi- 
cient to prove that the easement has ever been enjoyed openly, 
peaceably and uninterruptedly. The appellants desire us 
fasten upon one piece of evidence and “  after the inanixer of tils 
Horatii and the Churiatii to challenge the Government to bring 
forward any piece or rebutting evidence.

Lastly, it vras argued that the lower Appellate Court wrongly 
excluded evidence sought to be adduced by the appellants. The 
learned vakil for the appellants can however give us verj few 
particulars about the document alleged to be improperly rejected 
and as to the e:ffiect it would have on the evidence. It  appears 
that it is a report made on olst August 1908 : when pressed the 
learned vakil for the appellants could only say that it might 
possibly point to there being earlier records which might be 
discovered by the clue so obtained and which might turn out in 
favour of the appellants ; section 167 of the India,n Evidence 
Act precludes interference by a Court of Appeal on such 
hypothetical grounds. It is unnecessary therefore to deal with 
the question -whether any evidence on behalf of the plaintiffs to 
show that the document was not a communication made in 
official confidence as improperly rejected. But I entirely agree 
with my learned brother that the question whether or not a 
communication is made in ofEcial confidence cannot depend 
solely on the question T;vhether it is marked “  confidential,”

I agree therefore that the second appeals should be dismissed
with costs.
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