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commentaries that bave been cited before us. In this state of
things I do noti think that the statement in the Smrithi Chandri-
ka is of the same anthority as an express statement that gifts
made by a father to his daughter before betrothal are not
Sandayika. The author may nob have had such gifts in wind
when he wrote this passage, and even if ha had, his opinion is
exprossed only tentatively, and cannot in my opinion oubweigh
the anthority of the other texts which have been cited. Lastly
if we may look to the reason of the thing, there is no reason
why such gifts should be less at the disposal of the wife than
gifts made at the time of marriage.
8.V.

APPELLATE CIVIL.
Before Mr. Justice Oldfield and Mr. Justice Tyabji.
NASARAJA PILLAT axp avornue (PLAINKITR), APPBLLANTS,

v,

THE SECRETARY OF STATE FOR INDIA IN COUNCIL
(REPRESINTED BY THE CoLLucTOR OF TansorE).*

Indian Easements dct (V of 1882), sec. 15-~Prescriptive user, period necesaary for
— Indian Byidence Act (I of 1872),sa. 123, 124 and 168—Confidential com-
munications, fest of,

In & snit to establish right of user by prescription against Goimrnment, the
plaintift i8 bound to prove under the last clause of section 15 of the Indian Dage-
ments Act sixty years’ user.

The Secretary of State for India v. Eota Bapanammae Gerw (1806) LL.R, 19
Mad,, 165, distingnished.

The cbjeot of section 124 of the Evidence Actis to prevent disclosures to
the detriment of pnblic interests and the decisiun as o such dotriment rests
with the officer to whom the comwmunivcation iz made and. does not depend on
the special use of the word “ coufidential.”

Venkatachella Chettiar v. Sampathu Chettior (1909) TL.R., 32 Mad., 62
followed. '

Szconp Arrmals respectively against the decrees of T. A,
Rsmaxrisans Avvag, the Subordinate Judge of Mayavaram, in
Appeals Nos, 39 and 40 of 1912, preferred agninst the decree of
P, V. Ramacuanpra AYvag, the District Munsif of Mayavaram, in
Original Suit No. 112 of 1909.

The facts of the case are set out in the judgment of Orprrezp, J.

* Becond Appeals Nos. 747 and 748 of 1913,



VOL. XXXIX] MADRAS SERIES 305

T, B. Ramachandra Ayyar for the appellants.

The Government Pleader for the Crown,

T. Eanga Achariyar for the respondents Nos. 1to 4.

Oupriewp, J .—The plaintiffs, the appellants, hold survey
fields Nos. 46, 63 and 64 of Tiramananjeri village. Of the defend-
ants, the respondents in the two second appeals, the first to ninth
and eleventh defendants are ryots, whose alleged interest in the
irrigation, the subject of dispute, the Secretary of State, the tenth
defendant has protected by the issue of orders in the Revenue
Department, It is admitted that the channel immediately
adjacens to the plaintiffs’ lands is the Mylan channel, belonging
to the Cauvery system. But, as the plan, {(Exhibit A) shows, thare
isa short distance to the west the Mangudi Channel in the
Vikramanar system. The plaintiffs contended that ihey were
entitled to take water by a kanni or subsidiary channel, ruenning
east from Mangudi to Mylan and so to their fields, though they
would obvionsly affect the supply from the former, on which
first to ninth and eleventh defendants depend, by doiug so. The
channels are artificial and there is therefore no question of natural
right ; nor is any grant relied on by plaintiffs. Their case, in
tavour of which the District Munsif found, was based on pre-
seription, that is, on section 15 of the Indian [asements Aes,
The lower Appellate Court has held that no prescription wae
established.

I reserve two objections based on exclusion of evidencs, and
subject to them, consider what the lower Appellate Court has
found on the facts and what questions are open for argument in
second appeal. The points for decision are set oub clearly and,
it is not disputed, comprehensively in the judgment before us,
and the findings on them are that (1) the Mylan channel was
plaintiffs’ recognized source of irrigation, {2) the kanms is not
shown to have been in existence before 1888, (3) plaintiffs have
gince then t«ken water by it, and (4) such taking created no
prescriptive right, because it was not proved to have been open,
peaceful or uninterrupted. No objection has been made tothe
first of these findings. Against the others, it is urged generally
‘that they are vitiated, because they are based on an adoption of
the District Munsif’s treatment of the oral evidence, which has
been misunderstood, inasmuch as one sentence of his gudgment
has been extracted and regarded as concluswe, , though: g1
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conclusion in the opposite senge was eventnally reached. This is
not sustainable. For in fact, the District Munsif, after disparag-

Tur SECRE- ing plaintiffs’ oral evidence in the sentence extracted and others,

TARY OF
SrarE,

——

OLDYIELD, J.

reached his finding with the aid of the documents ; and the lower
Appellate Court has not professed to adopt that finding or more
than the sentence referred to, but has reached its conclusions in-
dependently. Those conclusions, so far as they are of fact, must,
therefore, be accepted. It is with reference only to the foarth
that further argument in second appeal is legitimate. In short,
the result is that, the burden of proof of such a user as section
15 of the Indian Easements Act contemplates being on plaintiffs,
they have adduced evidence calling for consideration with refer-
ence only to their user from 1888 until 1907, when the Revenue
aunthorities first forbade it. The decision must, therefore, turn
on the nature of the acts of user found proved by the lower
Appellate Court, as fulfilling the requirements of the law, and
the sufficiency of the period, over which they extend.

The plaintiffs’ case depended on oral evidence, one document,
Exhibit B, and the presumption that, ss the kanni was in existence
in 1888, it must have been in use from then onwards. On the
aoral evidence, the lower Appellate Court was entitled o form and,
as already observed, did form its opinion, which is final. It no
doubt has not referred separately to the evidence of the existence
of remnants of a masonry structure on the ground in 1906 ; but
that evidence was indefinite and there is no reason for doubting
that it was considered. As regards Exhibit B, there was ground,
referred to in the judgment, on which the lower Appellate Court
could treat the mention of a kennt in it as open to suspicion,
It is urged that thers was no evidence to support the conjectural
explanation that it was mentioned throngh the connivance of
the village officers. But there was such evidence in the state- .
ment of second plaintiff that first plaintiff was a District Board
Member, a Municipal Councillor and owner of large property
and therefore a person, whom the village officers might be ready
to oblige, and in the evidence (Hxhibit G) that the village
munsif concerned, plaintiffs’ witness No, 6, has undergone
punishment in consequence of his partiality for plaintiffs in this
affair. Asregards the lower Appellate Court’s refusal to make
the presumption proposed, it was for it to estimate the reasons
for and ageinst doing so; and it hes not been ghown that olear
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reason was available on plaintiffs’ side which it neglected. The
further facts, which it detailed, the absence of reference to the
kanni in accounts, in which it would naturally have been referrved
to, and the indirect character of plaintiffs’ attempts to assert
their vight, when it was dispnted, ending in their obtaining a
recognition of the existence of a sluice for the kamni from a
Public Works subordinate without authority to give it, were
legitimate grounds of decision. The suggestion here that the
mention of Mylan as the source of plaintiffy’ irrigation in the
accounts in question, Exhibit X1V, does not negative plaintiffs’
right to the konni, becanse it in fact brought wateyr into Mylan
is unsound, because Exhibit XIV specifies not only the channel,
but also the irrigation system, which serves each field, and does
not specify against plaintiffs’ fields the Vikramanar system, to
which Mangudi belongs. In these circumstances it cannet be
said that the lower Appellate Court has failed to consider plain-
tiffs’ case or considered it on erroneouns principles, Its finding
that they did not prove an open, peaceful and uninterrupted user
from 1888 is one of fact, to which no valid objection has been
wade good ; and it must, therefore, be aceepted. It entails that
plaintiffs have established no preseriptive right.

Argument was attempted also with reference to the period of
nser, which plaintiffs were bound to prove, the assumption in
the lower Courts having apparently been that sixty years were
requived. Here it is suggested first, that twelve years would be
sufficient, because plaintiffs’ masonry sluice sbove referred 1o
steod on Government land, the border of the Mangudi channel,
not on their field and they are in fact claiming a declaration of
their right o possession of its site ; hut this is unsustainable, since
their plaint contained no such allegations or prayer. - They argue
next, that (1) they are bound to prove user for twenty years
only, the necessary period againgt a private party, not sixty, and
(2) if sixty years is the period, they have proved a user for a
sufficient portion of it to transfer the burden of proof in respect
of the remainder. As regards (1) they rely on The Secretary of
State for India v. Kota Bapanamma Garu(l). - But that was a suit
for possession of land, and it was held only that the sixty years’
period under article 149 of Schedule 1 of the Indian Limitation

t
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Act applied fo suits hy the Secretary of State, not to suits against
him. That decision does not affect the daty of plaintiffs here to
prove sisty years’ user which is imposed by the last clause of
gection 15 of the Indian Basemenis Aect, with reference to the
transfer of the burden of proof, Svi Eaja Chelikani Rama Rau v,
Secretary of State for India(1), Krishna Aiyar v, The Secretary of
State for India(2), and Venkatarama Iyer v. The Secretary of State
for India in Council(3), ave relied on. But those cascs related to
possession »nd are not in point, and here even if plaintiffs’ conti-
nuous enjoyment as of right had been established for the period
from 1888 to 1907, the date {as appears from Exhibit IX) of the
Deputy Collector’s order, referred to in the plaint as forhidding
it, plaintiffs’ argument would still be untenable, since they wonld
not have completed the period of prescription necessary against
a private individual. Itis then maintained that the burden of
proof can be transferred by proof of a shorter period of enjoy-
Tent than that necessary for complete prescription with reference
to Ponnusawmi Tevar v. The Collector of Mudura(4), and Rajrup
Koer v, Abul Hossein(5). But in them the presumption of a
lost grant was the basis of the decision, and here that presnpmp-
tion ig negatived by the absence of reference to any grant or its
recognition in the records, wheve it would naturally oceur, the
paimash, land register, and. diglott, Exhibits XV, XIV and X VL.
There is, therefore, no reason for dissent from the lower Appellate
Court’s decision on this ground. The remaining grounds of
appeal argued relate to the exclusion of evidence by the District
Munsif.

The first complaint is that the supervisor who gave the
permission, Exhibit I, for the rebuilding of the plaintiffs’ sluiee,
was not examined. The facts allsged are that he attended the
Court on several occasions, that eventually for one hearivg he
conld not attend as he was ill, and that plaintifs then on
8th September 1911, applied for an adjournment to secure his
pvidence. On that day defendants had closed their cass, after
examining witnesses, Plaintiffs had closed theirs on 18th August
1911, so far as appears, without any reservation regarding
the supervisor and witheut insisting on his examination, In

(1) (1510) Ll.R, 33 Med,, L. (2) (1910) I.L.R,, 33 Mad,, 173.
(3) (1610)L.L.R., 38 Mad,, 362, (4) (1869) 5 M.H.C.R,, 8.
(6) (1881) LI, 6 Calo,, 394,
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these eircumstances the District Munsif was right in refusing Nacazan
to adjourn at the stage, at which he was asked to do so. Prosar
The other point taken is of wider importance and is not TrE Szcre-

covered by Indian authority. It is that the District Munsif Téfﬁ;f
should have insisted on the production of a report by the . ;or) 5
Supervisor made to the Sub-Divisional Officer after inspection
of the spof, which plaintiffs summoned and in respect of which
the tenth defendant, the Secretary of Stabe, claimed privilege
under sections 128, 124 and 162 of the Indian Eyidence Act, the
Chief Engineer stating that public intereste would suffer by its
production. The District Munsif allowed the objection, when it
was made at the hearing for production of doouments, with
reference to section 124 of the Indian Evidence Act. Betfore
evidence was taken, the High Court refused to interfere with
this reling by way of revision in Nagaraje Pillai v. Vythinatho
Iyer(l). The Court declined to say that the District Munsif
erred in holding “that the communication in question being
from a sumbordinate officer, was prima fucie of a confidential
nature.” It ohserved that the petitioners, the plaintiffs, had
not asked the District Munsif to take evidence on the point
and that the latter’s refusal to inspect the docnment in order
to decide it was not shown to have been a wrong exercise of his
discretion. On this plaintiffs contend that (1) this Conrt’s order
left the guestion whether evidence should he taken open and
the District Munsif erred in disallowing the examination of
plaintiffs’ witness No. 14 as to the confidential nature of the
document, and (2) the document, not being in fact a communi-
cation in official confidenee, contemplated by section 124, should
have been exhibited. Contra reliance is placed on section 167
of the Indian Evidence Ach.

The eftect of this Court’s order can be dealt with shortly. Tt
certainly did not amount to a direction or anthorisation to the
District Munsif to take evidence; and it contained nothing

" repugnant to the conclusion, which has been pressed on us; that,
if plaintiffs had wanted to adduce evidence, they shonld have
asked leave to do so, when documents were being received and
before the order refusing fo receiving the document now in
question was passed. Itis, moreover, not alleged that any notice

© (1) (1611) 2 MWK, 569,
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- was given to the tenth defendant of the renewal of the attempt to

get it exhibited duxing the trial, and in the absence of any, that
attempt was open to grave objection. And further, even if the
claim to raise the question on evidence was not made irregunlarly,
it is contended that the District Munsif was not bouud to take
any, if he could decide without it, as his order of the 5th August
1910 shows that he did, that the document was a communi-
cation in official confidence, whether that decision was well
founded is the question raised by plaintiffs’ second contention.

The Indian Law as to Government privilege is contuined in
sections 128, 124 and 162 of the Indian Mvidence Act. Of
these, section 124 is relied on here and need be considered,
plaintitls’ contention regarding it being that the words “ communi-
cations in official confidence” mean and inclnde only what in
official parlance are known as confidential communications, that
is, communications which in virtue of some special mark on them
or some special direction by their author are to be kept with
particular secrecy, and do not include offirial communications
gonerally, to which only bhe reticence, expected by every employer
of his sorvants, is applicable. There are, it is contended,
two categories, ordinary official communications and communi-
cations in official confidencs ; and it is only to the second that
section 124 should be applied, the report now in question belong-
ing to the first.

Plaintiffs have given no valid reason for this interpretation
of the section in the shape of anthority or otherwise. For in
Beatson v. Skene(1), the existence of any general rule that « all
the public documents, including communications to heads of
departments, are to he produced and wmade public, whenever
a suitor thinks that his case requires such production” i
negatived. On the other land, it does not appear that their
contention represents either certainty or convevience. It ig
clear that the dominant intention in the section is to prevent dise
closures to the detriment of the public interests, and it is sebtled
in this Presidency by Venkatachello Cheltiar v. Sampathu
Chettiar(2), that the decision as to such detriment is to be with
the officer, to whom the communication is made. It is then
impossible to reconcile the plaintiffs’ interpretation with these

(1) (1860) 5 H. & N, 838, (2) (1009) LL.R., 32 Mad.,, 62,
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two conclusions. For that interpretation would make the
conduct of the author of the communication, his giving or failing
to give (perhaps throngh caprice or negligence), an indication of
its confideutial character, decisive and enable it to prevail over
the opinion of the recipient on the really important point, the
effect of the disclosure on public interests. It would be wrong
to sacrifice the two definite conclusions reached as to ane portion
of the section to a doubtful construction of the remainder. That
construction, moreover, is not required by the wording. For it
rests on the special use of the word “confidential ” in official
parlance, which there is no reason for assuming that the Legis-
lature had in mind. An easier and more probable explanation
of the phrase “ official ;confidence ” is afforded by comparison
with the references to “ professional confidence ” in connection
with the privilege of legal advisers, as for instance, at Ameer Ali
and Woodroffe’s “ Law of Evidence ”, First Edition, page 794,
Taylor on Evidence, Tenth Edition, page 650, and in Goodall v,
Little(1) and Bz =arte Campbell, In re Cathoart(2), quoted
in Framji Bhicaji v. Mohansing Dhansing(8). It is true thai a
pledge of secreey is referred to in the case last cited. But that
reference in no way atfects the utility of this eomparison for the
present purpose or provides an analogy supporting the plaintiffs’
argument : for such a pledge is mentioned as material with
reference to preliminary and collateral matters, which are
outside the general privilewe and have no resemblance to the
report at present in question. In these circumstances, considera-
tion of the seetion and of the consequences of the interpreta-
tion, for which the plaintiffs contend, lead to the conclusion
that the words ‘ communication in official confidence ™" import
no special degree of secrecy and no pledge or direstion for its
maintenance, but include generally all matters communicated by
one officer to another in the performance of their duties. The
guestion whether such communication was made in the course
of such performance is for the Court to decide.

This view is at least consistent with the decisions. The
order of this Court (already referred to) in the Revision Petition
in the present case does treat the District Munsif’s ruling as
being that the report was a “ communication of a confidential

(1) (1885), 20 L.J, Ch, 132. (2) (1870) L.R., 5 Oh, 708;
(8) (1894) LL.B., 18 Bom., 268, ‘
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nature.” But it does not appear that the plaintiffs’ present
contention was put forward, if at all, with any fulness, and it
was not mnecessary if it was, to deal with it in order to dis-
pose of the petition. In Venkatachella Chettiar v. Sampathu
Chettiar(1), already referrod to in section 124 was considered with
reference to Income Tax vetnrns made to a Government office.
As the Court held that there was no basis for the plea that con-
fidence of any kind was in question and that the Income Tax
Act and rules justified none, the decision is inapplicable to the
case of a report by one officer to-another. The English cases
must be applied with caution because, they do not statedly
distinguish betwoen the principles embodied in sections 124 and
163 of the Indian Evidence Aet. Reference may therefore be
limited to those, in which the necessity for a preliminary decision
by the Court as to the official character of the communication in
question, might have arisen. The decision, it will be found, did
not turn on the degree of confidence involved or on the existence
of any specially prescribed confidence between those concerned.
Thus in Stace v. Griffith(2), there is nothing in the report to
indicate that any special plea as to the eonfidential character of
the communication was considered and the issue is stated as
being only whether it was official. So also in Beatson v. Skene(83),
already referred to. In Hughesv. Vargaes(4), there was nothing
to show that the document under discussion was confidential
in any special semse; in fact,it appears from the report to
have been seen by the clerks in the public office concerned ; and
again the judgment is based not on that or any other fact bearing
on the degree of confidence between the writer and recipient,
but on the injury fo publicinterest, certified to be involved. The
result of the argument from authority is no douht merely negative.
But it is consistent with the decision already reached divectly.
The decision must, therefore, be that the District Munsif was right
in refusing to insisb on the supervisor’s report being produced.

It is also urged with reference to section 167, Indian Hvidence
Act, that the report would not kave varied the decision if
produced and therefore cannot be ground for ordering a new
trial. We have not been told what matter of importance to
plaintiffs the report is expected to contain or that it contains

(1) (2909) LL.R , 32 Mad,, 62. (2) (1867) 02 P.C,, 420.
(3) (1860) 5 H. & N.,838, (4) (1898) 9 LR, 651,
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anything except the results of the supervisor’s inspection of the
spot abont two years after the dispute began and I should there-
fore, it necessary, be inclined to refuse to interfere on this
ground also.

-T would dismiss the Second Appeals with costs.

Tyabii, J—I have had the benefit of reading my learned
brother’s judgment. The plaintifi’s suit is in effect for a declara-
tion that they are entitled to conduet water from the Mangudi
chaunel {which has its source in the Vikramnnar river) to the
Mylan Kanni (a channel forming part of the Canvery irrigation
system) by a conduit called the Mudavan Kanni; and the
plaintiffs ask for an injunction restraining the defendants from
interfering with the conduet. The right claimed is an easement
falling within section 4, illustration {c}, of the Tndian Exsements
Act; the Mangudi channel takes the place of ¢“B’s stream” in
the illustration, and the “{ountains in the garden attached to
the honse * here replaced by the Mylan channel which has been
fonnd to be the sonrce of irrigation to which the plaintiffs are
entitled as the owners of the lands referred to in the plaint.

The District Munsif held that the plaintiffis were entitled to
the reliefs claimed and decreed sccordingly and his decision was
reversed in appeal. We have now to decide whether the lower
Appellate Court’s decision is vitiated by any such error as requires
our interference in Second Appeal.

The first point determined by the lower Appellate Court is
that the plaintiffs’ recognized source of irrigation is the Mylan
channel.. This merely reduces the plaintiffs’ case more definitely
to the basis 1 have mentwned a right that might have been
claimed independently of an easement acquired by prescription
is found not to inhere in the plaintiffs, Their rights therefore
could only be under an easement acquired by prescription,

For this purpose, it was necessary to determine the point of
time, since when the right has been claimed as an easement, and
has been peaceably and openly enjoyed by the plaintiffs claiming
title thereto as an easement and as of right, without interrnption.
It the period during which the right has been so claimed and
enjoyed is not less than sixby years it has become absolute and
the plaintiffs must suceeed (The Indian Basements Act, section 15,
paragraphs 3 and 4 and the last paragraph).

The Subordinate Judge has found thab the conduit in question
oxisted in 1888,and 1b must have come into existence a little before’_
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that, but that it has not been proved that the rights to have the
conduit has been exercised openly, peacefully or uninterrnptedly.

This finding is conclusive against the plaintitis. It has
however been attacked on several grounds which may be dealt
with under three heads. ’

" Pirst, it was argued that the Subordinate Judge did not
consider or did not appreciate for himself the oral evidence but
mistook the Disbriet Munsif’s appreciation of it and adopted the
view which he mistakenly considered to be that of the District
Munsif. This argument is supported merely by seizing hold of an
isolated sentence in the Subordinate Judge’s judgment, para-
graph 11. It seems to me that he appreciated the oral evidence
for himself and formed an independent opinion opposed to that
of the District Munsif.

The next argument has reference to the presumptions of fact
which the learned Subordinate Judge (it is contended) dis-
regarded. There swas evidence, however, on both sides, and to
the arguments adduced before us under this head the remarks
from Bowsw, LJ.’s judgment seb out in Hall v. Venkatakrishna(1),
are a safficient answer., To accede to the arguments of the
appellants would be to decide in Second Appeals questions of fact
by purporting to lay down on whom the burden of proof lay
in a given state of facts or evidence. The question which a Court
sitting in Second Appeal has to decide is thus stated by Lord
Kixyrar in Folkstone, Corporation v. Brockman(2): * The
question seems to be whether it was still open to the tribunal
to draw a further inference of fact one way or the other, or,
whether the necessary conclusion was already fixed by a rule
of law.” The question before the Hounse of Lords then was
whether the fact of dedication to the public of a highway had
been proved. Lord Kiwszsr points out the difference in the
words of PaRkE, B., between “ conclusive evidence™ and “ evidence
on which those who have to find that fact may find that there
was adedication by the owner.” “1I think,” he says later, ¢ itis
fallacions to- assume dedication on & partial view of the evidence,
and only after that has been done to inquire whether conflioting
facts are sirong enough to dislodge a conclusion already
reached ” (page 854). “ The question is one of faet turning

‘upon probabilities of conduct, which cannot be estimated by

(1) (1890) LL.R. 18 Mad,, 304, (2) (3914) A.C., 338 abp. 849,
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antecedent rules of law ” (page 8506). “If the strength of the
presumption can be inereased or diminished according to circum-
stances, it is for the jury to defermine the weight which should
be given to it in any particular case (page 837). The course of
proceeding whick the Court of Appeal followed in the case and
which Lord KiNnEAR described as falacious is thus referred to by
Lord Dunepiv.” They fasten upon certain of the series of
separate conclusions of fact which the justices set out. These
findings say they amount to a finding of user by the public.
User by the public raises apresnmption of dedication, and in the
other facts found by the justicés there is nothing safficient to
rebub the presnmption ” (pages 374 and 375).

« With deference to the learned judges, I do not think that
is the proper way to approach the question aud its defect, to my
mind, consists in regarding ¢ user’ as an inflexible term, which
if found to apply, can lead to only one legal result. User is
evidence, and can be no more of dedication. The expression that
user raises a presumption of dedieation has its origin in this, that
in cases where express dedication is out of the question, no one
can see into a man’s mind, and therefore dedication, which can
never come Into being without intention, can, if it is to be proved
at all, only be inferred or presumed from extraneous facts. But
thab still leaves as matter for inqguiry whab was the wuser, and to
what did it point. And this must be considered, not after the
method of the Horatii and Churiatii, by taking & set of isolated
findings, saying that they presumably led to a certain result, and
then proceeding to see if that presumption can be rebutted, but
by considering the whole facts the surroundings which lead to
the user, and from all those facts, including the user, coming to
the conclusion whether or not the user did infer dedication ”
(page 875). He concludes, ¢ nnless the evidence points all one
way,” “in the long run it all comes to this, which. is the more
probable alternative ? ' (page 377). ‘

It seems to me that for similar reasons, and as sitting in this
Court, I have no jurisdiction to consider guestions of faet, it is
heyond my provines to consider whether in appreciating or
weighing the evidence, the lower Appellate Court has applied the
presumptions referred to in Sri Raja Chelikani Bama Rau v. The
Secretary of State for India(l), Krishna Aiyar v. The Secrotary of
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State for Indi'a(l) and Venkaotarama Iyer v. The Secretary of
State for India in Council(2) and The Secretary of State for
Indie v. Kota Bopanamme Garu(3) and Ponnusawmi Tevar v.
The Collector of Madura(4) in the same manner as J should
have done if T had to adjudieate upon thefacts. I have no
jurisdiction to appreciate for myself the weight to he given to
the eircumstances on the one side and the other. The legis-
lature has given to the lower Appellate Court the right to
pronounce finally on these questions.

In the cases relied npon by the appellant, adverse possession
for 20 years or more against the Government had been proved,
and the Government had not been able to show that any title in
themselves subsisted in the present case; however, the lower
Appellute Court has considered the appellant’s evidence insnffi-
clent to prove that the easement has ever been enjoyed openly,
peaceably and uninterruptedly. The appellants desire us “*
fusten upon one piece of evidence and “ after the manner of tls
Horatii and the Churiatii ”” to challenge the Government to bring
forward any piece or rebutting evidence.

Lastly, it was argued that the lower Appellate Court wrongly
exelnded evidence sought to be adduced by the appellanta. The
learned vakil for the appellants can however give us very few
particnlars about the documents alleged to be improperly rejected
and as to the effect it would have on the evidence. It appears
that it is a report made on 3lst August 1908 : when pressed the
learned vakil for the appellants could only say that it night
possibly point to there being earlier records which might be
discovered by the clue so obtained and which might ture out in
favour of the appellants ; section 167 of the Indian Evidence
Act precludes interference by a Court of Appeal on such
hypothetical grounds, 1fis unnecessary therefore to deal with
the question whether any evidence on behalf of the plaintiffs to
show that the document was not a communication made in
official confidence as improperly rejected. But I entirely agree
with my learned brother that the question whether or not s
communication is made in official confidence cannot depend
solely on the question whether it is marked ¢ confidential. ”

I agree therefore that the second appeals should be dismissed

with costs,
R.V.

(1) (1919) 1.L.R., 33 Mad., 173. (2 (1910) L.L R., 33 Mad,, 362,
(8) (1896) LL.R., 19 Mad,, 165,  (4) (1869) 6 M.H.C.R., 6,



