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Liinitation— Suit for contribution betvem joint debtors— Exon/’.raiion of dffendant
the decree on the gvawtid oj limitation—Plaiyitiff paying Iheu'hole decree— 
Cause oj aUion for roiiirihution only of tor payment.

Tbs plaintiff and fclie defendant having eacb borrowed a certain snm of tnrmey 
froai a stranger executed a joint pronrssory note in 1UC3 for the total amount 
in favoui’ o£ tke stranjer. After receiving some amounts fi’oni both the pro­
misors, the promiaee sued them both in 19J1 but the decree w ts for the balance 
due, only as against the present plaintiff, the present dt ftnda.ut being exonexuted 
on hia plea of limitation. After paying the decree amount in March 1912 the 
plaintif? immediately sued the defendant for contribution..

Held (1) that fclie right to sue for contni ution urose only on ])l0.intiff’s payment,
(2) that th  ̂ defendant was liable to oontritiute in. spite of the fact that Jie was 
exonerated under the provioas decree on the ground of limitation, aiid (3) that; 
the suit was not bari'ed by limitation, the cause of action having arisen only on 
the datii* of plaintifE’s payment.

Gardner Y. BrooJcea {18^7} 2 Ir,R., 6 and Woolmersharsen r, QuillicJc (1893) 2 
Oh.D .,514, followod,

The liability to contribute is based on an equity arising oat of the co-debtor’s 
payment and it has no reference to the original liability to 1?h6 common 
promisee.

The obiter dictum in p<vge 311 of Swlramania Aiyar v. Qoj>ala Aiyar (1910)
33 Mad., 308, not followed.

P e titio n  under section 25 of the Provincial Small Caase Courts 
Act (IX of 1887), praying the High Court to revise the decree 
of T. JivAji R aOj the District Muneil: of Siirangam, iu Small 
Cause Suit No. 623 of 1912.

The facts of the case appear from the judgment of Old- 
tlELD, J .

0. Madhavan Kair and John Maithai for the petitioner.
M. 0. Parthasarathy Ayyangar and K. 8 . Ganesa Ayyar for 

the respondent.
O ld fie ld , J.— The plaintiff and the defendant in this case were 

joint executants of a promissoij note. It is common ground 
that each, received part of the sum borrowed, and tKe correotneas

* Qivil Sevision Petition Hi), 834 of iyi2.



of the lower Courtis finding as to its division between ttem and A b ra h a m

the amount repaid by each cannot be disputed. They were how-
ever sued bv their creditor for the balance due; and a decree was BAFHtAi,

r , . M c t h ib i a n .
passed against the plaintiff for the whole the defendant being —
esonerat(3d on his plea of limitation. The plaintiff satisfied the 
decree and sues the defendant for contribution. The lower Court 
held that notwithstandiiig the defendant’s esonefation it was 
equitable that he should contribute towards the discharge of the 
common debt. This Civil Revision Petition has been argued 
against that decision. It has been referred to a bench by a learn­
ed Judge sitting i]i the Admission Court.*

As pointed out by the learned Judge the facts in Marrivada 
Chinna, Ramayya v. Veerapiirani Venlcatap]iiah(l), on which the 
lower Court relied differed materially from those now in question 
because in it there was no decision on limitation or any other 
ground, such as there is here, againsb any of the defendants and 
some had not been sued by the creditor. The principle there 
recognized is merely that liability for contribution between 
co-coniractors is enforceable although the suit to enforce it is 
brought after a suib on the original liability would be barred.
Here the point is that the original Liability was held nnenforceable 
against the defendant nob only before the present suit was 
brought but also before the plaintiff was held liable o i made any 
payment.

The argument apart from authority has been presented as 
follows ;—

The defendant has been exonerated; and th© debt must 
have been kept alive against the plaintifi by some act on his part 
for which it is not suggested that the defendant is responsible»
Whether the plaintifl: is regarded as the defendant's joint 
contractor) or as he contends that he should be, as his surety in 
respect of the amount which he has had to pay on the defendant’s 
behalf, is im,material, because he could not affect the defendant's 
position in either capacity.

The debt having been held unreooverable from the defendant 
directly it is unjnst that it should be recovered from him indirectly 
in consequence of the plaintiffs oonducfi, which he did not

*  (Referred by Mf. Justice Sadasita AtyAK 3 the refereaoe is reported ia  27 
M.L. J.» 7 4 6 Ed.)
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Âbraham authorize. This treats the defendant's liability as originating in
or at least as depecding on the fact that a decree preceded the 

EAPHiiL plaintiff's payment. But on the other side it is contended that it
should he placed on a hroader basis with reference to an earlier 

OiDFtEtD, .7. transaction, the separate contract between the
parties, when the debt was incurred, to indemnify each other for 
any excess payment made by one for the other, which was inde­
p e n d e n t  of the creditor's suit and its result. W e haye to decide 
which of these views is correct.

There is, so far as we have been shown, no direct Indian 
aathority. Bat Suhramania Aiyar v. Gopala A iyar{l) is relied 
on by the plaintilf, though one portion of the judgment certainly 
supports the defendant. It is therefore necessary to ascertain 
what was really decided in it. The plaintiff, a trustee, sued the 
sons of his predecessor in the trusteeship for damages on account 
of their father’s misfeasance. The limitation applicable was 
that which would have been applicable to a suit against him. 
Periasami Miidaliarr, Seetharama GhetUar[l). The suit against 
them was therefore barred. The plaintiif also however sued cer­
tain sureties against whom (so far as the report shows) the suit 
was still in. time, solely because they had given land as security. 
It was held that they had not been discharged by the fact that 
the remedy against their principal had been lost since his liabi­
lity and therefore theirs to plaintiff were still subsisting; 
That is intelligible.

But the question there was between, the creditor and his 
debtors, priucipal and surety, directly, whereas here it is only 
between the lattei', and the case therefore gives no support to 
this part of the plaintiff's argument. He relies here in fact on an 
identification of the defendant's liability to the creditor which no 
doubt is unafl'ected by the latter’s loss of his remedy, with his 
distinct liability to the plaintiff, which has not been shown to be 
legitimate and is irreconcilable with other cases he has cited. 
The relation between the sureties and their principal debtor is 
in fact dealt with in Subrammiia Aiyar v, Gopala Aiyar{X) only 
obiter in the words at page 311— It has been urged that 
the surety will be prejudiced if he is liable to be sued, when 
Ire cannot have any remedy against the debtor after a suit
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against him has become barred. The answer is lie is himself ^beaham

to blame. He can easily avoid th,e risk and clothe HmseH witli ail
the creditor's nVht by payment or performance as soon as the Ĵapbial

®  , •/ r  i  ■ ¥ u t h i b (j in .
debtor becomes liable. Section 140 of the Indian Contract —
Act.”  This no doubt supports tlie Tiew, for which the defeud- 
ant contends. The question however was not before tlie learned 
Judges directly, and the authorities relevant to it were not 
referred to and if the hardship involved and the means of avoid­
ing it are to b)e considered it may respectfully be suggested that 
there is no more reason for penalising th.e surety for i\ot paying 
and for failure to acquire the right to sae the principal debtor 
than the debtor for not paying what he primarily was bound to 
pay. The other cases are Woolmersharsen v- GuUick{l) and 
Gardner v. Broohe{2). They are directly relevant and are in the 
plaintiff’s favour. In the first, the question arose between co­
sureties and is dealt with very shortly. The Court inclined to 
the belief that the statute did not begin to run, until the plaintiff 
made his payment, but was not obliged for the purpose of the 
case to decide between that date and the dates on which the 
amount of hie liability was ascertained. That point however was 
placed beyond doubt as regards this Presidency by Putti 
Narayanamiirthi Ayyer v. Marimuthu Fillai{B) and is not left open 
in the second case abovementioned in which the discussion is 
full and the parties like those before us were joint makers of a 
promissory note. The reasons for the decision in the plaintiff’ s 
favour were that the defendant’ s liability rested on grounds of 
equity, independent of the original contract with the creditorj 
was based on the payment made in discharge of the common 
obligation and had no existence till ths;t payment was made.
These decisions are directly in point and in the circumstances 
must be followed in preference to the aUter dictum above 
referred to, though it occurs in a judgment of this Oouit. Jn 
accordance with them the conclusion must be in the plainti:ffî 8 
favour. The civil revision petition is therefore dismissed with
C03tp.

T yabJi, J,— The question before us is whether a joint promisor frAtoi, J. 
whose liability to the profiaisee was kept alive beyond three
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310T H 1K U N .

T t a b j i ,  J.

Abraham years from ihe date of t ie  promissory note and w]io was conee- 
 ̂ quently compelled to pay by a decree of the Court more tliau his

r̂iT̂ ^AN pi’opor̂ îon of the debt to the promisee can sue another joint 
promisor for contribution though the decree exonerated that 
other joint promisor from payment on the grouud that the debt 
as against him was barred by h'mitation.

The facta are as follows ;— The plaintiff and the defendant 
executed a joint promissory note on 25th Jane 1903. In or 
before Januai-y 1^05 the defendant sent Ks. 20 to the plaintiff 
for part payoaent to the promisee and the plaintiff paid this sum 
together with Es. 58 on his own account. Subsequently the 
promisee sued both the plaintiff and the defendant for the 
balance still due. A decree was passed on 5th August 1911 in 
which the whi,le balance was ordered to be paid by the present 
plaintiff and the present defendant was exonerated from all 
payment, the suit on the promissory note having become barred 
at the time as against the present defendant. On 9th March. 
1912 the plaintiff paid the whole of the amount decreed and 
in the same year sued for contribution from the defendant. His 
suit was allowed by the District Munsif. This petition raises 
the question whether the District Mansif was right. Being a 
suit for contribution between joint promisors (there being no 
express contract for indemnity between the joint promisors) the 
case must be governed by sections 4z to 44 of the Indian Con­
tract Act, the effect of which for the present purpose may be 
stated as follows;—

Where two or more persons have made a joint-promise, in the 
absence of a contract to the contrary—

(J) As between the joint promisors and the promisee (a) 
all the joint promisors must fulfil the promise (section 42) ;

(b) the promisee may compel any one to perform the whole 
promise (section 43);

(c) a release by the promisee of one joint promisor does 
not discharge the other or others (section 44, first part),

(2) As amongst the joint promisors themselves, each joint 
promisor may compel every other joint promisor to contribute 
equally with himself to the performance of the promise (section 
48, paragraph 2). Three incidents connected with the right of 
contribution are expressly laid down, (a) if any one joint promisor
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makes default in contributing tlie otters mtisfc bear tLe loss Abbaham 
(section 4s% paragraph 3 ); SEavAi

(b) section 43 does not derogate from the rights of a
surety to recover from Ms principal payments made on behalf of -----
tlie principal; and J.

(c) the release of a joint promisor by the promisee does not 
free tbe joint promisor so released^ from responsibility to the 
other joint promisor or joint promisors (sectiou 44, second part).

The right to contribution (as between, joint promisors) is 
referred to in the part of the Act direotly applicable as a right 

to compel contribution to Ihe performance o f the promise."
This may at first sight appear to make the liability to contri­

bute coincidenfc with the perkirraance of the promise. But the 
duty to contribute is clearly discinct from the duty to pay to the 
promisee ; the first is to the promisor, the second to the promisee; 
the riyht of each joint promisor to claim itidemiuty does not 
consist merely of being subrogated to the right of the original 
promisee, for though the promisee^s rights may have been 
released, the responsibility to the joint promisor is not annulled 
(section 44). Following therefore the wording of the Act it 
may be stated that the right of each joint promisor to compel 
every other joint promisor to contribute equatty with himself to 
the performanco of the promise is unaffected by the mode in 
T?hieh the promisee exercises or fails to exercise his rights [a) to 
compel all the joint promisors to fulfil the promise (section 42) or
(6) to compel any one oi: them to do so ^section 4 J) or (c) to release 
one without discharging the other (section 44), An express 
release by the promisee cannot (on principle etrea apart; from 
s êotiou 44) affect ihe right of a third perssojo. (the*joint promisor).
The direct liability on the joint promiae may thus he expressly 
annulled, without affecting the collateral liability. It is difficult 
then to conceive how the promisee^a more omission to sue daring 
the statutory period— an omission which does not destroy even 
his own right but merely bars his remedy by suit ISulramania 
Aiyar y . G-opala Aiyar[\)']—can aifect the Joint promisor^a 
collateral right.

Ib seems to me therefore that the District Munsif was light.
The result at which I have arrived agrees with the view of 

a strong Court of Appeal in Ireland in Gar d im  r,
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A braham  uptolding the concurrent decisions of B e i a Nj C ,J . ,  and the Division 
Smvu In that case the riglit of oontrihnfcion from a joint promisor

raphiaf. was thus referred to. “  The right comes in equity originally and 
M u t h i r u n . - ^ y  payment in discharge of a comnaon burilien and
T y a b j i ,  J . jjg^g existence whatever, inch.oate or complete till the payment 

is made. It is not therefore affected, by wliat affects the 
contract . . . The principle came into England from the Civil
Law where it pursues exactly the same consequences and distinc­
tions that are found in equity, all based on community of burthen 
and benefit from payment and none from agreement.'’  ̂ In the 
same case G-ibsoh, J., said." Contribution is not limited to cases of 
guarantee but esfcends to all cases where one is compelled to pay 
more than his proportion of a joint liability [Bimslcill v. Edwardu
(1)J. The question here is that is the extent of the obligation of 
the joint makers to one another. Is it an unqualified liability, 
according to the proportionate shares of each to indemnify any 
joint maker who may at any time be legally compelled to pay 
more than his share ? or does the duty d.epend on-the co-debtor 
who has paid in excess o£ his share  ̂ being merely subrogated 
into the creditor’s rights ? or does the obligation only bind a party 
so long as he himself remains liable to the creditor, and therefore 
may him,self require the benefit of indemnity against the others ? 
The first view is, I thini:^ plainly the true one. When they 
signed the note the parties must have contemplated that it should 
be paid and that the burden should be shared equally. The fact 
that one happens to escape from leg'al liability to the creditor, 
without the consent of his associates, and perhaps even without 
their knowledge cannot be allowed to disturb the original 
obligation between t,he co-debtorsf or to alter the proportions df 
liability or contribution which must be ascertained from the note 
at the tinie tbat it was made. The duty to contribute here binds 
all so long as any one remains legally liable by virtue o£ the 
joint contract/'’

The facts of the case last cited are exactly similar to those 
now before us e:s?cept in two particulars (1) there the payment 
in respect of which contribution was sought was not made in 
execution of a decree  ̂ (2) there was no decree exonerating the 
defendant from liability on the oontraot.
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The first of these particulars does not distingnish tlie case in Amkiuu 
favour of the defendant. Servax

Wifc]i reference to the second the defendant before us contends Baphial&T UTHI RrlAJTi
that by being exonerated from payment in the previous suit he i a -----
exonerated from the duty to contribute. But the decree gaye 
effect to the'direct liability arising from the contract as between, 
the promisee and the joint promisors in so far as that liability 
OGuId be enforced by suit. It did not affect the oollateral liabi­
lity as between the joint promisors themselves aTising not from 
the contract which •was the cause of action in the first suitj but 
from the payment consequent on the decree.

Another argument addi-essed to us was that the acts of the 
plaintiff, keeping the debt alive against himself after the promis­
sory note became barred as against the defendant made in effect 
a new contract between the plaintiff and the promisee that the 
defendant was not privy as a joint promisor to this new contract,
Such may conceivably be the case where a joint promisor against 
whom the debt is barred pays the debt; a payment so made may 
conceivably be taken as a payment not on. account of any legal 
liability;, but made out of honour, and a person making such a 
payment cannot in bonoiir ask another to contribute to the 
maintenance of his honour, where under such circumstances an 
attempt is made to compel contribution. Sadasiva A yyar, J’ .s 
fears expressed m his referring judgment that the first payment 
might in fact have been made iu collusion with the promisee might 
be well founded. Bat in the present case there is no suspicion of 
collusion and no babis for saying that a new contract for payment 
was made between the plaintiff and the promisee. The final 
payment was made because there was a decree against the plaintiff 
and it would appear that at least one of the earlier paymeniJs 
which kept the debt, alive, was made on behalf of the defendant.

Tt seems to me therefore that alike on the construction of the 
Section, on principle and on authority the plaintiff ought- to succeed 
in the suit. Before conelading I  must refer to two decisions of 
this Court. In Putti Narayanamurthi Ayyar v. Marimuthu 
Pillai{l) section 145 of the Indian Contract Act was referred to 
as though it directly governed a joint promisor’s right of 
contribntion. It seems to me that though the joint promisor^s

(1) (i903) T.L.R., 2a Ma^,, S22 at p. 336. ■



Abbaha.1i light is analogous to the surety^s right of indpmnity under
se;'.tion 145, there are distinctions between the two. The

Raphul I'iffht of indemnity referred to in section 145 and the connected
M d t h ir ia n . .

----- sections 126, 131, 133, 147 inheres in a person who contnicts
T¥iBji, J. the promisee himselE expressly and solely as a surety ; in

such a case the righc to indemnity is implied— section 145. 
Next there is the case of a person who is a principal joint 
promisor as befcween himself and the promisee but as between 
himself and another joint promisor is (expressly or impliedly) 
only a snrefcy*. The promisee not being privy to the contract 
of the suretyship between the promisors w /sr se ; section .132- 
Ttnrdly there is the case of an express contract of indemnity 
(section 124) as distinct from a promise to indemnify implied 
by section 145 in a contraot of guarantee. A ll these rights 
and liabilities are anaio^oas to the one with which we 
have to deal. But if and in so far as the direct rules contained 
in sectiong 42 to 44 are not a sufficient guide, resort should be 
had, it seem.9 to me, in the fir.st insbancoj to section 124 which 
refers to the rights under an express contract to indemnify 
similar to that which section 43 implies amoiigsb joint promisorSj 
rather than to section 145 which refers to a contract lor indem­
nity implied between a person who contracts expressly and 
solely as a surety on the one hand aud the principal debtor on 
the other hand ; in order to make section 145 applicable to joint 
promisors the cOnfci'actual liability of each joint promisor as 
priucipal debtor must be assumed to have reference only to a 
proportionate part of the debt, an assumption that is opposed to 
section 42.

The next case is Suhramania Aiyar t. Gopala A iyar{l) 
which has been already referred to. The question, there, before 
the Court was whether a surety’s liability to the creditor (as 
defined in section 126) was discharged by the fact that the 
ere liter's suit against the principal debtor was barred by limi­
tation.

That question was answered in the negative. The ground 
for decision was that though the surety^s liability continues only 
BO long as there is no act or omission of the creditor, the legal 
consequence of which is the discharge of the principal debtor
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yet it could not be said tiat tlie legal consequence of the credi- Abrahau

tor’s forbearance to sue the principal debtor during the period of
limitation and the consequent loss of his remedy was a "  dis- Baphiai. ̂ •' Mdthikuh.
charge of the principal debtor. In dealing with an objection to -----
the result of this reasoning it seems to liaye been assumed by the
Court that the surety’s rights against the principal debtor had
become barred at the lime of the decision, i.e., before the surety
had made any payments. It is unnecessary to consider whether
this assumption was consistent "with the terms of section 145 of
the, Indian Contract Act. and with the ruling in Puiti Narwyana-
murthi Ayyar v. Afarimuihu FiLlai{V) where it was held that
the cause of action under section 145 does not arise until actual
payment by the surety • see also Marrivada Chinna Rmaayya v.
Yeer-n'pnr ani Yenliai and Wool met skar sen y . Gullick{'i),
For the remark in Subrahnania Aiyar v. Gopnla A>'yar(4), case
based on the assumption just referred to was porely ohiler, dealing
not with the rights of the creditor against the surety which
were being adjudicated ujton but dealing with the remedy of the
surety which might < r might not have been barred as against the
principal debtor. The circumstances alluded to on page 3C9 of
the report and *he fact that some property was given, as security
seem to have brought about the result that the creditot-’s remedy
was barred against the principal debtor but enforceable against
the property given as security. It seems to me that it would be
going beyond all the limits of the doctrine of stare dedm  to
consider ourselves bound by an assumption as to a question which
is not before the Court^ an assumption made merely for the
purpose of dealing with an argument that was not accepted.

I agree that the petition should be dismissed with costs.
N . R . ’

(1) (1903) 25 Mad., 322, (2) (T910) 839.
(3) (ISeS) 2 Oh.D., 614 at p. 529. (it) (1910) I.L.S., 33 808.

VOL. XXXIX] MADRAS SERIES 297


