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Romkvishore v, Jayanarayan{l). The Privy Council has decided nauanass
. . . . . . : r B

that the alienee in possession is liable to be ejected at the in- °F PoPMIH

stance of the co-parceners who are not bound by the alienation. VENEATL-

. RAMANJICLU
We are of opinion thut the meve fact of a person purchasing a  Naww.

share of a co-parcener in joint family properties would nob vy, s ¢

entitle him to mesne profits as agamst such other members of Koy
the family and that the purchaser would be in no higher position  swamz
than lis alienor who under Hinda law would not under ordinapy SASTRTAN J-
circumstances be entitled to demand an account of the past
profits. The appeal fails and is dismissed with costs.

The memorandum of objections has not been argued and has
been dismissed with costs.

N. R,

APPELLATE CIVIL.

Before Mr. Juslice Oldfield and My, Justice Tyabji. 1914.
.‘ September

7,8 and 30,
P. JAGANNAIKULU et ol (DErexDaNTs), APPELLANTS,

@ Frn LT
Vs / 5"“5{' .
TBE MANAGER OF NANDIGAM ESTATE (Prarxtier
IN ALL THE Ca8Es), RESPONDENT IN ALL THE casgs*

Madyas Local Boards Act (V of 1884), sec. 73—Norlgagee with possession,
whether intermediate holder—Hig right to recovey rent,

A mortgagee with possession is an intermediate tenani-holder within the
meaning of section 73 of the Local Boards Act (V of 1881), and ie en‘itled to
recover rent by swmmary process. The tonant’s liability to pay him is not
abrogated by a contract to which he was not a party.

Secowp Avprars against the decrees of Diwan Bahadur
C, V. KouaraswaMI SASTRIVAR, the District Judge of Ganjam,
in Appeals Nos. 253 fo 255, 258 to 262, 286 to 800 and 429
to 433 of 1912, vespectively, preferred against the decrees of
K. Naomswara Rao, the Special Deputy Collector, Estates
Laud Suits, Chicacole, in Summary Suits Nos. 228, 230, 231,
225, 227, 220, 232, 240, 215, 217, 219, 222 to 224, 226, 238 to
239,241, 216, 218, 220, 221 and 242 of 1912,

i

(1) {(1913) 1.L.R., 40 Cale., 956.
* Second Appeals Nos. 2112 to 2139 of 1913,
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The Court of Wards on Dbehalf of the minor Zamindar of
Nandigam fi'ed suits to recover one-hall of the Jand-cess paid by
tbe estate to the Governmeunt. The delendant-ryots pieaded
that they paid the half-share of the land-coss to the mortgages
in possession and tlat the zemindar was not entitled to recover
it from them. The Court of Special Depaty Collector at
Chicacule held that the mortgagee in possession was holder of an
undertenure within the meaniug of scetion 73 of the Madras Local
Boards Actaund by the terms of the mortgage-deed, the right to
recover half sharve of the land-cess was vested in him and
dismissed the suits; on appeal the Ganjim District Court Leld
that a mortgagee with possession for a fixed term was nob an
intermediate landboller or a wortgages witl possession an
undertenure so as to give the mortgagee the right to levy land-
cess from tho ryots. Ho necordiogly reversed the decrees of the
lower Court and passed a decree for the plaintiff in each of the
suits. The defendants in the above suits preferred these Second
Appeals.

K. Srinivasa Ayyangar avd M. Purusholhama Noyudu for
the appellants.

Dr. 8. Suaminadhon for the respondent.

OuprieLp, J.—1he appeliants are defendants, tenants of an
ostate of which plaintiff 1s the Cowt of Wards Managaer. The
guestion is whether defendants are bound to pay plaintift the
portion of the road cess, for which they are responsible under
section 73, Mudras Local Boards Act (V of 1884, amended by VI
of :900) or can and shonld pay a mortgagee under Exhibit L. ‘1'he
lower Appelluts Court lhns held thit they must pay plaivtiff
with reference to the terms of both Lixhibit I and section 73.

The malerial portions of section @3 provide that (1) every
landlolder must pay the tax (except that leviable on water tax
which is not in question lhere) directly to Government ; (2) the
landholder can recover a specified porvtion of the tax from “any
person, holding lands with or withont right of occupancy as an
irtermediste landholder on an undertenure created, continued
or recognized by the landholder” ; (8) the intermediate land
holder can recover from the tenants occupying the land half tha
tax payable by the lundholder in respeet of that land.

Some attempt was made to argue that the mortgagee onder
Eichibib I was a transfores of the fitle to tho mortgaged property.
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and thersfore became the landholder during the term of the  Jsgsw.
rortgage. Fut this doss not appear to have been put forward  F'E6L7
in the lower Courts. The property is part of a permaneutly- ‘11\“;:‘[’”';:’!?
settled zamindari, and it is not alleged that it has been sepas  Ewrare
ratoly registered. In Bxbhibit T woreover the mortgagor, oy ymurn 7.
plaintiff’s predecessor, expressly undertook to continue the
payment of peshkash. In these circumstances altention may be
confined to the plea that the mortgagee is an interwedinte
landbolder.

The lower Appzllate Court has first held generally that the
morbgagee is not an intermediate landholder within tho meaning
of the Act, but Lias given no general reason for dving so. To us
it is clear that a mortgagee with possession is as much a laud-
holder as any lessce and that he is intermediate between plaintiff
and lis tenantas. OQOuar difficulty is cansed by the further
reference to an undertenure, 'That expression isnot defined in the
Local Boards Act; nor, so far as we have been shown, s ib
part of the legal or revenune phrascology of this Presidency. It is
argued on the one hand that an vudertenure involves the idea of
a tenancy, a holding vnder a landlord for rent or service, and
tharefore cainnot include a mortgagee with possession, On the
other hand it ray be said that it involves only a holding acnd is
not vestricted to holdings of any particular description. And
this is in accordance with the oaly other use of the word in
India, to which we have been referred, that in sections 8 and 5,
Bengal Tenancy Act {VILI of 1885), where a tenure is defined
as the intevest of a teaure holder or undertenure holder, and a
tenure holder as meaning primurily “a person, who has acqaired
from a proprietor a right to hold land for the purpose of
collecting rents or establishing tenants on it” This delinition
is wide enough to cover the mortgugee in the present case, sinee
under Exhibit I le was put in possessicn to collect rents and
profits estimated at an amount, which would extingnish the debt
within the term fised. DMortgagees in possession, equally with
lessees, are entitled to recover rent by summary process, Vellaya
v. Tiruva(1); and itis a further reason for adopting defendunts’
constraction thab in accordance with is the amendment of the
Act in 1900 woull afford a comprehensive remedy dor the

(1) (1882) LL.R., 5 dad., 75,
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wmischief, against which that amendment must be supposed to
have been” directed, by protecting tenants against the land-
holder’s separate demands for cesses in mortgaged as well as
leased estates; for no reason nas been suggested for the restric-
tion of the protection afforded tothe lutter. So far then as
argument can be based on the wording of section 73, the con-
clusion must be that the mortgagee is an intermediate landholder
and defendants are entitled to pay him.

The learned District Judge next dealt with Exhibit I, laying
stvess on the absence of reference to payment of cess and the
exclusion of the mortgagee’s liability for taxes and holding that
“ assuming the mortgagee is an intermediate landholder within
the meaning of section 78, the right to receive one-half of the
cess from the tenant is dependent on the liability of the land-
lord (or presumably the intermediate landlord) to pay it and his
having paid the whole cess.” But in construing Exhibit I, it is
to be remembered that it is dated 1897, before any explicit
liability for any part of the cess was placed on the intermediate
landholder by Act IT of 1900 aund before the tenant’s right to
pay him was recognized by statuté; and accordingly no clear
recognition of that right is to be-looked for in the document,
One of its terms is no doubt that plaintiffs’ predecessor shall pay
the peshkash to Government and it is not contended that that
does nob cover the payment of cesses payable with il But, if
the landbolder is liable directly to Government for cesves under
Exhibib I, that is only what section 73 provides ; and his being
so cannob affect the right of the tenant to pay the interwmediate
landholder or the landlord’s duty to recover from the latter,
referred to later in the section. There is further underlying this
argument and that based on Exhibits IIT, IV and VI, to which
reference will be made, the fallacy involved in the Failuve to
recognize that section 73 in its amended form confers a right on
the tenant. When it has been found that an intermediate land-
holder, such as the section contemplates, exists, that right cannot
be affccted by a contract, such as Exhibit I, hetween plaintiff's
predecessor and a third party, the mortgagee. Nor, created (as
it is) unconditionally, can it depend on any payment having been.
made by the former to Governwmont or by the latter to the
former, It isaccordingly immaterial whether plaintiff is entitled
to be reimbursed by the v ortgagee the sums, which (it is nok
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denied) he has paid Government or whether, as defendants
contend, he is not entitled to reimbursement under the terms of
Exbibit 1.

At this point plaintiffs’ contention that the change in the law
effected by Act VI of 1900 cannot medify the re’ation between
him, his mortgagee and defendants, created by Exhibit T in 1807
calls for notice, It is of conrse the case that tke rights of the
parties to a contract are to be judged by their intention at its
date and “by that law, by which they intended or rather may
justly be presumed to have bound themselves.”” Leoyd v.
Ginberi(l). But this principle can affect only the parties. It
cannot affect strangers to the contract, such as defendants, or
deprive them of statutory rights.

~ Plaintiff relies next on the fact that in Ouﬂmal Suit No. 54
of 1905 he was refnsed a dceree against the mortgagees for the
amount of the payments he had made to Government Jor cess for
certain faslis prior to those now in guestion. Itis not clear
how this was relied on in the lower Appellate Court. But it is
not alleged that this decision is res judicata betwesn plaintiff
and the present defendants, who were not parties to it. Here
argument is based on the principle stated in Srinivase Adyangar
v. drayar Srinivasa Aiyangar(2) and Bamamurti Dhora v. The
Secrelary of State for India in Council(3), that judgments, whether
in rem ov in personam establishing a relation between the
parties to them, are conclusive against third parties in the
absence of frand on the latter; and that principle must be
accepted by this Court, thongh its validity was doubted in Peert
Mohun Shaha v. Durlavi Dassya(4). There is however the
fundamental objection to its application to-the present case that
it extends only to adjudications, which would be res judicata
between the parties to them, and that the judgment in Original
~ Suit No. 54 was not of that description. It has not been
printed, but the lower Appellate Court’s account of it, on which
we must depend, shows that the morigugee, who succeeded,
conld not have appealed against the merely incidental finding on
the point now in question and that that finding dealt, not with
defendant’s statntory right, but with the existence of an
assignment to the mortgagee of the right to collect from them.

(1) (3565) 6 B. & ., 100, (2) (1010) L.L.R., 83 Mad., 488,
(3) (1013) I.L.R., 36 Mud,, 141, (4) (1613) 18 C.W.N,, 954,
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The existence of smeh an assignment, as evidenced by
Exhibits ITI, 1V, VI is the next matter in issue. The last meu-
tioncd document can be dealt with shorlly, becanse the lower
Appellate Court found ou the evidence that the circumstances, in
which it was prepared, weve nob ostablished. Exhibits I and
1V are prior leases of the property, the unexpired term of the
former having been transferred to the mortgagee under Exhibit 1.
The cess was no doubt specified in‘them as one of the items
making up the total payable by the lossee, and it is argued by
defendants that this total being the basis, on which the amount
of rent Rs. 2,600, to be credited annually against the mortgage
debt is estimated in I8xhibit I, the cess must be sapposed to Le
included in that amount and appropriated to tle mortgages,
plaintiff being therefore bound to pay Government from his own
pocket. The lower Appellate Court was, 1 think, right in holding
that this inference was not justified. For the cess iz only
Rs. 71-1-6 per annem, whilst the total rent under Exhibit ILI
was Ras. 2,801-1-6; and the method, by which the amount fixed
in Bxhibit I Rs. 2,600, a round figure, was arrived at is beyoud
conjecture. Plaintiff on the other hand relivs on the lower
Appellate Court’s statement that ¢ the non-mention of the right
to get the half share of the cess from the tenants in Iixhibit I
primd  fucie suggests that it was not included in the rights
conferred on the mortgagee ” as a finding of fact, which cannot
be contested in Second Appeal. But the very guarded langnage
used by the learned District Judge regarding what is really the
construction of a document precludes my tuking this view : and
on the merits I cannot find that anything is established in
favour of either side. -

In these circumstances the fonndation of our decision must
be our conclasions that the mortgagee is an iutermediate land-
‘holder within the meaning of scetion 73 and that the tenant’s
right to pay him, recognised in that section, cannot be abrogated
by & contract, to which they were not purties. The appeal must
be allowed, the decision of the lower Appellate Court being set
aside and that of the Deputy Cullector restored with costs in
both Courts,

Tyami, J.~The plaintiff seeks to recover land coss from the
defendunts claiming that Yie is lancholder and tho defendants,
his tenauts under section 73 of the Local Boards Ack (Madras
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ActV of 1384), The defence is that the defendants are bound
to pay the cess not to the plaintiff but to the person who has a
ngufructuary mortgage of the land under Exhibit I, dated 3rd
November 1897. The material portions of section 73 are as
follows :—* Bvery landholder sball pay to the Collector

the local tax . . . [“Provided that in all cases whena
person holds lands . . . asan iutermediate landholder on
an undertenure . . . recognised by a landholder, it shall
be lawful for the landholder to recover from the intermediate
landholder the whole of the tax ", . . less one-half of
the tax assessable on the amount of . . . quit rent pay-
able by the intermediats landholder to the landholder ]
“Provided [also] that, in the case of the lands ocenpied by
tenants, it shall be lawful for the landholder [or the intermediate
Jaudholder, as the case may be], to collect and recover from his
tenant one-bhalf of the amount payable by the landholder in
respect of the land so occupied”” The portion cenclosed in
L ] were inserted by Madras Act VI of 1900 and eame
into force on 1st April 1901 about 3} years after the execution
of the mortgage, Kxhibit I.

The schome of the section is that though the whole of the
tax is recoverable by the Collector from the landholder, yet half
“of the tax has to be borne ultimately by the tenant; and the
other half either entirely by the landholder or (where there is
an intermediate landholder) partly by the landholder and partly
by the intermediate landholder. 'L'o effect this division between
the two latter, it is provided that wherever there is an inter-
mediate landholder, the one-half tax payableby the tenants shall
be recovered by the intermediate landholder and not by the land-
holder.

It is urged in the first place that the plaintiff has no locus
standi, because the mortgngee is the landholder: that as stated
in one of the gronnds of Second Appeal “ Exlibit I is in effect an
absolute transfer of property for a term.” It isadmitted how-
ever that the plaintilf was, prior to the mortgage, the landholder.
There does not seem to have been such a complete transfer of
the ownership as te pass to the mortgagee ail the rights which
‘the mortgagor had in the property. As pointed oot by my
learned brother (whose judgment I have had the benefit of reading)

though the property is part of 2 permanently setiled Zamindari,
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. it.is not alleged to have been separately registered and the land

tax is specially payable by the mortgagor. The deed refers to
stself as # Khanda Gutta [which literally means “fixed rent’]
dsed with possession ” and also as “ mortgage with possession.”
This contention therefore cannot succeed. It does not seem to
have been put forward in the lower Conrts,

Therefore whether the plaintiff can recover the half cess pay-
able by the tenants depends solely upon whether the mortgagee
answers to the description of an intermediate landholder, All
the vest of the arguments addressed to us or contained in the

‘judgments of the lower Courts centre round this one questiun.

The expression “intermediate landholder ”

appears from
section 73 to connote: (a) the holding of land, (b) as an inter-
mediate laudbolder, () on an undertenure, (d) created continned
or recognised by a landholder, (e) payability by him of kattubadi
jodi, poruppu or quit rent, () that when he exists the tenant is
his tenant. The last appears from the second proviso.

The expression intermediate landholler indicates primd facie
a person who is (1) » landlord of the tenants, (2) a tenant of the
ultimate landholder. His dual eapacity is recognised in the
dircet reference to undertenure, and the assumption that rant is
payable by him on the one hand and by the fact that the tenants
are referred to as his tenants on the other. [t isalso referred
to in Nallsyappa Pillian v. dmbalavana Pandaera Sannadhi(l)
for another purpose. It is true that, if no rent is payable by
the intermediate landholder to the landholder, there is no
insurmountable difficalty in working out the provisions of the
section ; the intermadiate landholder will in that case havo to
pay the whole tax to the landbolder, or in otler words bear the
whole tax himseif.

With reference to the expression “ undersenure ” T have been
unable to cowe avross its use or recognition in any English or
American test-books on the law relating to landlord and tenant,
or anywhere else except in the Bengal Tenancy Act (Beugal
Act VIIL of 1885). The defiuition oontained in that Act
bas been cited by my learnod brother; it consists of the
equivalent of (d), () and (f) above, with reference to Whick
there is no dispute before us. The expression “undertenure”

is evidently not used in section 73 in a sense cognate to

(1) (1004) LL.R, 27 Mad, 463 ub pp, 469 and 470 (F-B,)
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“ undertenure,” which would mean the holding of a tenant
vnder a tenant, or an underlessec. Still inasmuch as in
accordance with the strict terminology of English law even a
free-holder is a tenant holding a tenement on a tenancy, an
audertenure may with sufficient acecuracy be taken to refer to a
holding nnder that of the landholder.

Five other considerations have been suggested to us, three as
having some relevance to the connotation of the term inter-
mediabe landholder, and two as otherwise affecting the rights of
the parties.

Pirst there is & remark of the District Judge on which a good
portion of his judgment is based: “ Assuming the mortgagee
was an intermedizte landholder within the meaning of section 73
the right to recover one-half of the cess from the tenant is (he
says) dependent ov the liability of the landloxd to pay it and on
his actually having paid the whole cess.” This remark has
reference to the nature and incidents of the rights concerned.
It scems to me necessary to divect attention to the component
parts of the three relationships on which the section is explicitly
based, and then to annex rights to the kolders of the respective
relationships. Considered with referenee to the two relation-
ships entitling a 1ight to claim half the tax, in the case of the
landholder the Distriet Judge’s remark may be correct ; the first
proviso refers to tho tax paid by the landholder for payment of
which the section specifically provides. Bub the remark is
obviously mapplicable to the intermediate landlolder. Hisright
does not depend on his liability to pay the tax. He does not in
any case ‘“actually pay the whole cess” : he pays the whole less
a deduection calculated on the rent payable by him ; and he pays
not to the Collector, hut to the landholder, The learned Distriet
Judge’s vemark, therefore, coupled as it is with the assumption
that the mortgagee is an intermediate lsndholder seems to me,
with the greatest respect, to be unsupportable. The Act provides
for the payment cf the tax and ity apportionment amongst the
three persons by reference to their bearing certain relationships
to the land and to each other. The payment of the tax to the
Government is not laid down as an element in the definition or
connotaiion of any of those relationships and the existence of the
relationship is the only condition precedent to the right to recover
half of the cess. The payment has been imposed on him who
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bears one of tho relationships, viz., that of landlholder, and tho
Liability on the vthers is quantified by the amount paid or pagable
by the landholder. The recovery of lalf of the cess is mot
dependent on the landholder’s liability to pay it, in any sense
except that where no cess is payable the portion recovered from
the tenant is half of nothing.

Sccondly, in an earlier portion of his judgment the District
Judge has remarked that ® there is no transfer of property ” (to
the present mortyagee) “as in the case of an English mortgnge
or of a mortgage by conditional sale” and that thereforo the
mortgageo cannot in the present case be considered to be an
ivtermediate Jandlord. With great respect I am unable to tollow
this. Assuming that there is no such transfec of property as is
referred to, I do not find that as an ingredient in the notion of an
intermediate landlord.

Thirdly, it is suggested that if it is shown that as between
the mortgagor and mortgagee the formercannot recoveranything
from the latter, it must be decisive of the quesiion whether the
tenants most pay to the ono or to the other. That in my opinion
is not the case. It is true that the law assumes (1) that the
internediate landholder recovers half of the tax from the tovants,
(2) that he pays something to the landholder; and these two
matters are connected with each other and (to the extént stated
above) with (3) the landholder’s liability to pay the whole tax
to the Governmeni. But I apprehend that by tho terms of his
contraet with the intermediate landholder the landholder could
cither release to the iutermediate landholder his right to recover
the portion of the tax which the law empowers the landholder to
Tecover or reserve thut right to himself, and the release or the
reservation might be either express or it may be implied from the
fact that all rights other than those referred to are either ex-
pressly released cr reserved [Cf. Nikka Mual v. Gardner(1)].
1f the right to recover half tho cess from the tenant lad heen
purpoited to be reserved by the landholler to himsel?, there
might have arisen a question whether the tenants weuld not even
in that case De justified iu paying it to the intermediate land-
lolder. T shall refer to the legal aspect of this questiom under
the fourth head to which I bLave alinded. Bus here I must

(1) (1879) LL.R,, 2 AlL, 103.



VOL, XXXIZ) MADRAS SERIES 279

state that in wy opinicn the contract of 1¢97 contained no
reservalion express cr implied of tle ughb arising from the
amendment of the Act in 1900,

On the other land, the landholder way, itisnot disputed
validly, agree to allow the intermediate landholder to retain the
portion of the tax recovered from the tenant and apply it towards
any sum that may be due to him from the mortgagor: and that is
what is alleged liere on behalf of the tenants, But though the
question whether or not such an agreement express or impled
relating to the application of the money exists bet ween the mors-
gagor and mortgagee may affect their pockels, it does not affect
the gnestion whether the tenants have to pay to the mortgagee
in the first instance or directly to the mortgagor. The District
Judge’s omission to notice this made him consider that there was
here something like an “ assignment of the statatory rizht to
contribution,”” alleged, whereas the question is whether the
mortgages or the mortgagor 1s the person to collect the tenants’
contrihution: and fhat depends solely upon whsther the mors-
gagee became by the contrict an intermediate landholder.

The further gquestion whether if he bscame entitle! to collect
half of the cess, in his capacity as intermediate landholder he was
at liberty to retain it himself or was bound to pay it, or acconnt
{or it to tlie mortgagor is not relevant to the rights and liabilides
existing between tho landholder and the tenant. Tlis is ilus-
trated by Ramavatar v. Tulsi Pressd Singh(l). The fourth
consideration to which [ referred above is whether the rights of
the parties are affected by Llie fact that section 73 was amended
after the contract (Exhibit A) was entered into. In the caso last
* cited the statutory right of vecovering the cess from the tenants
came into being alter the contract ; in our case the inherence of
a right existing at the time of the contract was (by an amend-
ment of the law, after the eontract) shifted from the landholder to
theintermediate landholder. I think it unnecessary to consider
the general question whether this shifting can bo preveuted by
contract inasmuch as in the present case there is no attemph
to do so. But I may point out that tho shifiing is broaght
abont by the legi-lature as the effect of a contractual act. It
may be that tbe legislature inténded that the parties should

(1) (1011) 14 C.L.J., b07. .
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not be at liberty to contract themselves out of this shifting
as an incident of a contract, the effect of which apart from this
particalar term would be to make one of the parties to it an
“intermediate landholder ”’; and that the reason for this curtail-
ment of the right to contract (if the right is so curtailed) is, as
pointed out by my learned brother, to afford a comprehensive
remedy for the mischief ot the landlord’s separate demands for
cesses on mortgaged lands. See also Vellaya v. Terura(l). It
may be that the legislature lelt no power to the parties to
contract so ag to bring about a relationship corresponding in other
respects to that of an intermediate landholder without annexing
to thut relationship the rights under section 73. The question
however seems to me to be a large one and I express no opinion
on it a8 it seems to me that it hus no bearing on the view I take
of the case. My view is that the contract did not expressly or
impliedly purport to prevent a shifting of the right, which wasg
brought about by a legislative amendment of the law made
three years after the contract had been entered into.

Finally, some arguments before us were apparently based on
the assumption (which I cannot grant) that, because in other
cages, persous called or calling themselves mortgagees or lessees
were, or were not held to be intermediate landholders or farmers
of revenue, and because in the present case wo speak of a mort-
gagor and mortgagee, therefore ihis case must be decided as
being governed by those other cases. The decisions cited to us
seem to me however to be helpful, not as direct authorities, but
as showing in what way the question should be endeavoured to
be solved. In Vellaya v. Tiruva(l), a Full Bench pointed oub
that the question must depend npon the terms of the particnlar
contract giving rise to the relationship between the parties
which in that case also was a mortgage. The fact that a deed
refers to itself as a mortgage, does not necessarily make it a
wortgage,—Nidha Sah v. Murls Dhar(2) : nor does every mort-
gagee become or cease to become an intermediate landholder
becanse one mortgagee has been held to be so or not to be go. I

proceed to deal with the facts of the case snd to examine
whether the mortgagee answers to the description of an inter-
mediate lundholder.

(1) (1882) LL.R,, 6 Mad., 76 at pp. 80, €5 und 86,
(2) (1002) 30 1.A., 64 ab p. 58,
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The mortgage deed in the present case (1) recites that a sum
of Rs. 28,000 was found payable to the mortgagee, on & calcala-
tion whieh was no doubt satisfactory to ihe parties. Ttis then
said (2) that the rents of the Jands in question including therein
{a) kattubadis of inams, (b) cists of banjir lands, (¢) incomes of
banjir lands, (d) fishing tax, (e) ete., arve fixed at Rs, 2,600, (3)
that the mortgagee “is this day putin possession;” (4) that “the
mortgagee shall collect the said lease amoant (ie., the rents
above recited) and enjoy tho same for twenty-five years
bearing the profit and loss thereof ; and on the expiry of 25 years
pub the villages and the document in the mortgagor’s possession
on the mortgagee recovering the amount due in respect of this
bond in full,” (5) covenants follow on the part of the mortgagor
(i) not to offer to repay the mortgage debt prior to expivy of 25
years, (ii) not to mortgage the villages any further, (iit) to furnish
accounts and information, (iv) to transfer an existing lease (which
is in evidence as Exhibit III) to the mortgagee. Then after a
passage which I shall set out below, (v) the right to sue ryots
in his own name is given to the mortgagee, (vi) also to quarry,
(vii) finully the mortgagor agrees to pay the peshkash and in
default to pay back the mortgagee with interest, (6) the portion
above referred to is as follows :— '

% Asby this kbandagutta deed the villages of Dimilada and
Lingulapadu have been given to -you for khandagutta to he
enjoyed by you for 25 years for the said sum of Rs. 28,(00, you
ghall not plead then (i.e., at the end of 25 years) that any-
thing more is dne to you under the document nor shall we
contend that the debt has been discharged earlier.”

It seems to me that every part of the connotation of the term-

“ intermediate landholder” has its equivalent in the status given
to the mortgagee. There might be some doubt as to payment of
rent. But section 105 of the Transfer of Property Act recognizes
the payment of a premium instead of rent for alease; and I
find it difficult to distingnish from a premium the sum of
Rs. 10,000 originally paid by the mortgagee to the mortgagor,
which by a calculation that the parbies seem to have considered
satis{actory, was taken fo amount to Ra. 28,000, The relation-
ship of a usufructuary mortgages is always close to that ofa
lessee, as may be found by reference to the provisions of the
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Transfer cf Property Act regarding them respectively and to
the numerous cases before the Courts in which it has had to be
determined whether the relationship that has arisen between the
parties wust fall under the one description or the other. I agree
with my learned brother that no aid is to be obtained from
Exhibits ITI, IV and VI for the reasons stated by him.

With reference to Original Suit No. 54 of 1905 on the file of
the District Court of Ganjdm, we have not the judgment before
us. Its contents are lLiowever referred to in the judgment
under appeal and the parties before ws had to restrict their
arguinents on what the Distriet Judge says regarding it.  From
his judgment I gather that in Original Suit No. 54 of 190 (1)
the present plantiff contended that the mortgagee was on the
mortgagoe liable to pay the cess and had failed to pay it, (2) the
mortgagee contended on the other hand that (a) the cess was
payable by the mortgagor, and (&) that the half cess recoverable
Ly the mortgagee from the tenaunts was to De reckoned as part
of the income. The only part of the judgment which became
res judicata was that the mortgagor was liable to pay the land
cess, Tlis is irvelevant to the question before us, viz,, whether
or not the mortgagee is the intermediate landlolder.

I hold therefore that the mortgagee in the prosent caso was
an intermediate landholder and as such he and not the mortgagor
(the plaintiff) has the right to collect from tho tenants the half
cess rveforred to in section 73 of the Local Boards Act. The
appeal will sncceed with costs'in this aud tho lower Apgellats
Court., The order of the Special Deputy Collector that each
party should pay his own costs in the Court of First Instance
will stand.

8.V.




