
Tliis coming on for liearii^g' tlie Court expressed  K a ja m m m a i,

V O L .  X X X I K ]  MADRAS SE]RIES U:;:.

the following ]s"asiaya.xa

Opiotou.— W e think that this snifc iii not excluded from the
jurisdiction of the Small Caase Court under aeotion 19 (-s) of the -----
Presidency Small Cause Courts Act as a yiiit for a ds -̂ciavatoyy aylixg,' axd 
decree. 'Their Lordships of the Judieiul Oommittee have recently 
pointed out in Fhiil Kim ari y . (Ihansliiiam M isfa[l) that., the 
statutory suit to establish his right giyen to the niisoecessful party 
in claim proceedings under the Code involves in every case u 
pva_yer for the sotting' aside of a snniraarv order* of a, Civil Couii:.
This beirig so, such a suit cannot in our opinion be riT-garde l as 
a suit for a mere declaration. The Stsiall Cause Court Eules 
reproduce the provisions of the Code as to olaim petitioiisj and 
cases under them urast be g’OTOi'aed bv the >-ain,e eonsidera.tion?;.
W e maj' further obserTe that our decision is ia aecordaace with 
the well established practice under which suits of this nature 
arising out of orders made by the Presidency Small Cause Court 
hare always been brought in that Court and not in the High 
Court or the City Civil Court.

C.M.N.

A P P E L L A T E  C 'I V I L -» F U L L  B E N C H .

Before Sir John, Wallis, Kt., Chief Justice, Mr. Jus'lice 
Seshagiri Ayyar and Ifr, Justice K.muiraswatni Sastriynr,

R.. SBINIYA^A lYBNGrA-R (PE'rmo??BR), AppELLiiKr,
Utu'ober 2a

«. and 1915,
S. K. M. R. M. EAMASWAMI OHETTIAR by A g o i  

SOMASUKDARAM CHETTIAE (Respondent), Respondent.*
tjeiters Faient {MaciraH), see. 15— ” —Provincial Oause Court,n

Act (IX of ISSD, sec, 25, order of a, single Judge rejecting a r ev is it  petition 
undfr—Appeulalility.

The order of a 8int>le Judge oT tbo High Ooiirt rejecting a pfiition tT send 
£<ir the! r‘̂ oord8 and to vedSd the jaigmenfc of the lowei* Coart eseroit-Jng Small 
Came OourD jurisdiGtion i? a “  ]u.dgmenfe ”  -within the meaning r.f section 15 of 
the Lstners Patent and is thei’efore appealable 5 in is iramntapial ■whether before 
Buch rofasal, the records were called for or notice iasued to the other sido.

Ghappan .v, Moidin Kutii (1899) L I 1.E/., ?3 Mad., 63 (F.B.)and Tuljaram 
Bow V. Alaga’Bpa Chettiar (1912) I.L.R., 35 Mad-, 1 (F.E.), followed.

'Venhatarama Ayyar v. Wadalai Ammal (1900) I.L.B., 23 Mad,, 169 and 
Puthuhudi Ab.lu v. Pmakka KiinhiktiUi (lJ)0-t.) I.L.R,, 27 Mad , 340, overrolft'f.

(1) (1908) 35 Gale., 202 afc p. 205 (P.O.).
* Letters Patent Appeal No. 152 of 1913.
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Srinivasa matters of discrefcioa suoh as this, the Court will not ordinarily interfere
I’STENgaU on appeal t'aougli it has jnrisdiotion to do so.

Bamaswami GolAivg v. Wharton Salt TFor/cs Company (1876) 1 Q.B.D 37-i, followefl. 

Chbtxiar. Appeal under clause 15 of the Letters Patent against the ji-idg- 
ment of Millsb^ J., who dismissed on 23rd October 1913 under 
Order S L Ij rale 11, Civil Procedure Code, Civil Revision Petition 
No. 110 of 1 913 {Srinivasa Iyengar v. Ramaswami Chettiar) .* 

The facts of this case are clearly set out in the Order of 
BeEerence to the Fall Bench.

8. T. Bri'imasago'palachariar for the appellant.
Gr. s . RamacJiandra Ayyar for the respondent.
This Letters Patent Appeal came on for hearing before 

Skshagchi SasHjiGiRi A yyae and Napier, JJ.j who made the following Order 
NAfiEBi JJ. OF Refeeenceto the Pull B ench. This Order was delivered by 

Seshagiri AyyaKj J,— In this case Mr. Justice Miller sitting 
iu the Admission Court rejected the petition filed by the peti
tioner to revise the order of the >Subordinate Judge exercising 
Small Cause Court jurisdiction. The question for consideration 
is whether the said order of the learned Judge is a judgment 
within the meaning of section 15 of the Letters Patent. On the 
principle of stare decisis, I  am inclined to the view that it is a 
judgm ent; but as my learned brother takes the contrary view, 
it is desirable that the questionshould be referred for the 
decision of a Full Bench. The point on which the opinion is 
requested is ‘■'whether the order of a single Judge of the High 
Court rejecting a petition to send for the records and to revise 
the judgment of the lower Court exercising Small Cause Court 
jurisdiction is a judgmeot within the meaning of section 15 of 
he Letters Patent.’ ’

S. T. Srini'vasagopalachariar for the appellant.
The questioQ is whether a judgment of a single Judge dis

missing a Civil Revision Petition is a ‘ ‘'judgment within the 
meaning of section lo  of the Letters Patent.

[ W a l l is , C.J.— Is not that question settled ?]
I submit that it is settled by the decision in Tuljaram Eow v. 

Alagappa Chettiar {I),

* Civil Revision Petition tinder spction 25 of Provincial Small Cause Qoavts 
Act (IK  of 1887) praying the High. Ooiirt to revise the dv̂ oi ee of A. S. BAl.A8rrB- 
RAHM̂ ’̂ lA AyyAB, the 8nbo}-diiiaie Jndg-e cf Kurnbakonam, in SmalJ Oaase Sait 
2<o. 1922 of 1912. This Civil Revision Pt^tition was dismissed by MiLiiER, J.

(1) (1912) S5 Mad., 1 (P.B.),
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[W allis, O . J .— Wliat is the nature of the order that is the Seinivasa 

subjact matter of the Letters Patent Appeal ?] Itbhgab
It is a discretionary order ”  but that has nothing to do wifeh Eamaswami

OXIJiTTXA&
the question which your Lordships are called upon to decide. ——

[W ailisj G.J.— In Tuljamm Row v. Alaga^jpa Cheitiar{l) 
don^t the learned Judges say tliat eyen interlocutory orders 
are “  judgments ? Woald an order refusing “  laterrogatories 
be a judgment ? I want to know the principle,]

If the effect of the order is to shut out evidence, then the 
order would be a Judgment/^

[W allis, C.J.— But refusal to order ^'Interrogatories”  
does not shut out evidence— On what principle do the learned 
Judges base their decision in Tuljaram Row v. Alagappa 
Ghetiiar{l) ?]

Refers to page 13. Keishnaswami A yyab, J., agrees with, the 
Chief Justice absolutely. There are some earlier cases such as 
3 Madras referred to in the Full Bench judgment.

[W allis, O.J.— W e had better hear the other side.
Naturally we don’t want to differ from what has been laid d.own 
in -Tuljaram Bow y. Alagappa CheUiar{l) . Consistently ■with this' 
judgment can we hold that in the present case there is no 

judgment ”  ?]
G. 8. Ramachandra Ayyar for the respondent.
I  submit your Lordships can. Und.er section 25 the High 

C ou rt may ca/Z/or the records and. then revise them. In this 
case the Court refused to call for the records. There was no 
hearing on the merits. I submit this is not a jad.gment.

The latest cases are Puthuhudi Ahdu v, Puvakha Kmihi- 
hutti{2), Ghinnasami Mudali y. Arumuga Goundan(Z), and 
Venhatarama Ayyar y. Madalai Ammal[^). Puthukudi Abdu 
V. Pumlflia Kunhihutti(2)i was a case like the present one.
The petition was dismissed when it came on for admission, in 
Venkatamma Ayyar y. Madalai Ammal(4). In Ghinnasami MudaLi 
y. Aurumuga Goundan{^), the petition \?-as d.ismissed after notice.
TheEull Bench Case Tuljaram Row v. Alagappa GheMiar[l) does 
not notice Piithukudi Ahdu y. Pmaklm Kunhi1cutti{2). Further 
that case does not hold that a refusal to call for the records is a
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(1) (1912) I.L.R., 35 Mad., 1 (a) (1904) l.L.B.,27 Mad., 340.
(8) (1904) 27 Mad., 432. (4) (1900) 23 Mad., 169.
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s r im v a ^̂a j u d g m e n t .  It c a n  r e f e r  o n ly  to a  o a se  w h e r e  t h e r e  i s  a  d is m is s a l
I y EX GAR , . ̂ after notice.

U amabwami fK n iiA B A S W A M i S a s t k i y a u ,  J .— How does the diaoretion exer-
C l f E T T I A R .  _

------ oised in the two cases differ ? In the one case the learned Judge
wants some more information before dismissing the revision
petition, that is all. Logically there is no difference.]

[ W a l l i s , C.J.— W e are quite clear on the question that
hearing the case in a “  discretionary ”  way, has nothing to do
with appealability.]

S. T. Srinivasagopahchariar in reply,— I  submit that a mere
r e f u s a l  t o  c a l l  f o r  t h e  r e c o r d s  is  a  jn d g m e n t .

[ W a l l i s , C.J.— I s  i t  b y  r i g h t  or b y  s u ffe r a n c e  t h a t  y o u

appear in a Civil Eovision ?]
So long as there is section 25, it is by right that I appear.
[ W a l l i s , C.J.— I think you may take it that the party has

a right to ask the Court to take the matter up in revision.
You say it is settled that an order of dismissal under seclion 622
(present section 115) is a judgment within section 13 which brings
it within section 15 of the Letters Patent.]

Yes. See Ohappan v. Moirlin Kutti{l).
[ S e s h a g i e i  A y y a e ,  J.— W h a t  d o  y o u  s a y  t o  Yenkatarama

A yyary. Madalai Ahimal{2).
I submit it cannot prevail in the face of the latest Full

Bench Euling in Tuljaram Bow v. A lagaffa GheUiar{3).
This Letters Patent Appeal coming on for hearing the Court

e x p r e s s e d  t h e  f o l l o w i n g  O p i n i o n . T h i s  o p in io n  w a s  d e l iv e r e d  b y

W a l l i s , C.J., S E S H A aiB i A y y a e ,  J.— W e  a r e  b o u n d  b y  t h e  d e c is io n  o f  th e  
S e s h a g i b i
AYYAKAKD majority of the Full Bench of five Judges in Ghappcm v. Moidin

that in disposing of an application to exercise 
S a s t r i y a u , the High Court’s revisional jurisdiction over a Court subordi

nate to it a single Judge acts in the exercise of the appellate 
jurisdiction of the Court within the meaning of section 13 of the 
High Courts Act, and consequently that, if his order of di.«posal 
amounts to a judgment_, an appeal lies from it under clause lo 
of the Letters Patent.

W e also think that we are bound by the decision of the Full 
Bench in Tuljaram Row v. Alagappa GheUiar{3), to hold that 
such order is a judgment even when the Judge merely declines
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to iuterferein revision, and that it i8 immaterial whether before Srinivasa. 
such refusal the records wei’e called for or notice issued to the other 
side'. The decisions in FenZjaiarawa 4̂2/.yar V . ilfadaZai Ammal{l) 
and Puthuhudi Abdu v. Puvahka KiinhihuUi{2) must therefoi-e 
in our opinion be treated as overruled.

A t the same time we think it right to say that in matters of 
discretion such as this, the Court will not ordinarily iuterfere on 
appeal though it has jurisdiction to do so. This is the practice 
of the Court of Appeal in England, (see Annual Practice, 1915, 
page ]911, citing GoWin^/V. Wharton Salt Works Go'M'pany{3)j 
and other cases) and should, we think, be followed here.

C l I K T T I A R .

W a l l i s ,  C.J.,
S e s h a g i e i  
A y y a b  a n ?) 
K c m a r a

BW 4M I
S A H fE IV A B ,

JJ.

APPELLATE C IV IL — FULL BENCH.

Before Sir John Wallis, K t., Chief Justice, Mr. Justicp 
Sadasiva Ayyar and Mr. Justice Srinivasa Ayyangnr.

N A R AYAN ASW AM Y A IY A R  ( P l a i n t i p p )  A p p e l l a n t ,

V.

D . VENKATARAM ANA A IYAR  a n d  a n o t iib e  ( D e f e n d a n t s ) ,  

R e s p o n d e n t s . *

jVadran Estates Land Act ( I  of 1908), ss. 189, 213, 134, 91 and 77—Ryotmari land- 
mvner—Illegal distraint—Suit for damagei—Jurisdiction Revenue Court -  
{Madras) Rent Recovery Act {VIII of 1865), ss. 49 and 78.

A  suit by the tenant of a ryotwari land-owner or of any sub-tenaut of auch for 
damages for illegal distraint of m oveable property, growing crops of the 
produce of land or trees iu a defaulter’s holding is solely cogniaabln by the 
Revenne Court.

Per W a l i i s ,  O.J.— Sab-seotions 2 and 3 of section 213 of the Madras Estates 
Land Act are in the nature of provisoes and it Would not be legitimate to out 
down the operative portion of section 189 to which these provisoes do not 
in terms apply merely because otherwise, the pro'’iaoes would be “ meaningless 
and even senseless.”

West Derby Union v. Metropolitan Life Assurance Society (1SP7) A.O. 647, 
referred to.

Sub-sections 2 and 8 which were drafted in place of sections 49  and 78 of the 
Rent Recovery A ct were probably retained by inadvertence after the jurisdic
tion of the Oivil Court bad been taken aw ay by section 189 in its present form.

Obiter.— Suits under section 91 of the Madras Estates Land Act are 
exclusively within the jurisdiction of the Civil Court.

1915. 
March 25, 

April 9, 
August 2. 

and 4.

2 ?  V

(1) (1900) I.L.-R., 23 Mad., 169. (2) (1904) I.L.R,, 27 Mad., 340.
(3) (1876) 1 Q.B.D., 374.

* Second Appeal No. lo98 of 191a,.


