VOL, XXXIX] MADRAS SERIES 95

the benefit of improvements made by him. This may beso, but  Vessira

the law as it stood prior to the passing of the Hstates Land Act Fimos

did not prevent additional rent being legally recoverable in cases °.

where it was payable under a controct. R,
I amof opinion that the words “contract to the contrary ? FIN4Ei-

refer only to contracts mads after the passing of the Act and Sistriaw, T,

that section 13, clause (3) bas no retrospective operation in cases

where rent claimed was payable under a contract which would

have been legally enforceable under the Rent Recovery Act or

any other law in force at the time of the passing ol the Estates

Land Act.

N.R.
APPELLATE CIVIL.
Before Sir John Wallis, Ki., Chief Justice, and
Mr. Justice Seshagiri dyyar.
PERURI VISWANADHA REDDI (Durinpanr), Apprriaxe, 1914,
October 23,
Vs 26 and
Novembex 6.

D. T. KEYMER (Prawmiry), ResPONDENT* T

Foreign judgment—Defence struck out—No decision on the merits—
No eause of action,

Where in s suit in o foreign Court, defence was struck out and judgment
entered for plaintiff,

Held, that the judgment is not one decided on the merits and thus not being
conclusive could not of itself constitute a cause of action to the suis.

Apppar against the judgment and decree of Baxrweri, J., in
Civil' Suit Ne, 291 of 1918.

The facts of this case appear from the judgmen‘o of the trial
Judge which is as follows :—

“Thig ig a suit upon o judgment of the High Court of Justice in England
for the sum of £425-17-2. A certified copy of the judgment has been filed,
and from the recitals therein contained it appears that on the I1th of February
1918, an order was made in an action in that Court hetween the parties to the
present auit that the defendant should answer interrogatories, that he failed
o comply with that order and ‘that on the 5th of May 1013 a Judge of that
Court ordered that the defcndant’s defence be stimek out and that he be

# (riginal Side Apypeal No, 77 of 1914,
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iil'aéeé in ﬁ}le game pqsition as if Le had not defeﬁded, and that the p]aiﬁtiff
be at liberty to sig'zi judgroent for £425-17-2, the amount claimed, and costs.

1t may also, I think, be inferred from the {erms of the judgment that the
claim was for a “liquidated demand,” within the Rules of the Supreme Court
Order ITI, rale 6, and that the defendant had entercd an appearance and deli-
vered a defence, and had therefore submitted to the jurisdiction of the Court.

“The case has been reported in the English Law Reports (1912) 1 K.B,,
215, upon the guestion of the procedure to be adopted by s defendant who
intends to take objection to the jurigdiction of the Court, and the effect of an
appearance under protest, and it has been argued that it hence appears that
the defendant never submitted to the jurisdiction.

“ T4 ig clear that statements of facts made by a private Law Reporter are
not evidence of those facts, and the proceedings in the English Conrt shonld
be proved by cerfified copivs thereof (Hvidence Act, sections 74 to 78).

“ }oreover, the judgment of the English Conrt is made an exkibit to the
plaint in this case, which may therefore Le taken as containing an averment
that the defendamt appeared in the action and delivered a defence, and
accordingly it was incumbent npon the detendant to plead that he did such
acts under protest and did not submit to the jurisdiction.

“The defendant’s plea to the jurisdiction is coutained in paragraph 4 of
his written staterent, and is to the effeot that mo part of the cause of action
aroge in Hngland, and no lenve to sue was obtained.

“ Tt ig admitted that the cause of action wag the failure of defendant o
pay the difference between the sum adyanced by the plaintiff aud the sale-
proceeds of the defendant’s goods sold in England on his acconnt by the
plaintiff, and therefore part of the cause of action arose within the jurisdiction
of the High Court in England.

* Leave to sne i3 not neeessary to give jurisdiction to the Eaplish Comrt;
it is only necessary to obtain leave to serve the writ out of the jurisdiction,
and it must be assumed that all nccessary steps were taken in the acbion, in

the absence of any specific objection by the delendant,
,

% The FEnglish Court was therefore competent to try the case, and since
the defendant acquiesced in its doing so, I hold that it had jurisdiction.

“The second issue is whether the jndgment is binding on the defendant,
and raises the guestion whebher it was given on the merits of the casc, within
geotion 13 (b) of the Code of Civil Procedure, 1808,

“ Under the procedure of the English Court, if the plaintifPe claim be for
a liquidated demand and the defendant does not deliver a defence, the plaintiff
may enter judgment for the amount claimed and costs (Rules of the Supreme
Court, Order XXVII,rule2)., The entry of judgnient is a formal proceeding by
the officer of the Court made upen production of the prescribed records, and there
i8 0o hearing of the case (Rules of the Supreme Court, Order XLI, rule 41).

“In the present case, however, there was an order of a Judge giving leave
to the plaintiff to sign judgment, and I think that it nust be taken that the
records in the action, including the plaintift’s statement of claim, were hefore
him,
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“ A statement of elabp must contain the material facts of which the
plaintil relies (Order XIX, rule 4), and the order therefore was made with
reference to these facts. .

“It is true that a stutement of claim is not verified by the oath of the
plaintiff, or in any other manner, but no hardship is cansed to a defendaunt
by accepting the statement as correct, if the defendant has had an opportonity
of denying it and has failed to do so.

“ By allowing his defence to he stronck out and failing to take proceedings
to set aside the judgment (Rules of the Supreme Court, Order XXVII, vale 15),
the defendant must be taken to have admitbed the facts centained in the
plaintiff’s statement of claim (see Piggott on Foreign Judgments, Part I, pages
76 and 7%).

“It is obvious that great injustice might be caused to a creditor, if a
defendant conld appear in a suit, delay the trial by various dilatory proceed.
ingy, and at last to allow judgment go against him by default and then were
allowed to plead that there was no decision on the merits and that the origi-
pal claim was barred by limitation.

“T held that the judgment of the English Court was given on the merits
of the case, and is conclasive thut the amount claimed is due by the defendant,
and [ answer the second issue in the affirmative.

“ There will be a decree for the plaintiff for R 8,649-15-0, costs and
interest at & per cent from 17th Dctober 1913.”

V. Masilamani Pillas and V. V. Srinivasa Ayyangar for the
appellant.
D. Chamaer for the respondent.
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The judgment of the Court was delivered by Warus, C.J.— wWapsis, 0.7,

This is an appeal from the decision of Bikmwrrn, J., on the
original side giving judgment for the plaintiff in a suit on a
foreign judgment obtained by the plaintiff against the defendant
in the. High Coart in England. The defendant pleaded among
other things that the English Court had no jurisdiction, and that
the case was not decided by the English Conrt on the merits.
BagewELL, J., overruled both the defences, and gave the plaintiff
a decree on the judgment sued on. It appears from the certified
copy of the English judgment filed by fhe plaintiff that the
defendant was ordered to answer interrogatories and failed to do
80, and that therefore it was ordered that his defence should be
struck out and that he should be placed in the same position as
if he had not defended, and that the plaintiff should be at liberty
to sign judgment against him for £425-17-2, the amount claimed
and costs, and that judgment was signed accordingly. Now in

this state of things the first qliestion thai arises is whether &

judgment obtained in this manner was a judgment not given on
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the merits of the case within the meaning of section 13 (b) of the
Code of Civil Procedure, in which case it is not to be conclusive
upon the parties in a subsequent suit. Baxmwelin, J., has held
that it must in the eircumstances be taken to have been given on
the merits, but with great respect, we are unable to agree with
him. We cannot see how a case, in which the defence, or to use
our phraseology, the written statement of the defendant was
struck out and he was not permitted to go into the merits at the
trial, can be said o have been decided on the merits., In The
Delta(1), Siv Ropsrr Paitivore overruled a plea of res judicata
by reason of a foreign judgment on two grounds: one, that
the foreign judgment had not been pronounced when the English
snit wag instituted and that it was therefore merely a casc of 7ig
alibi pendens, and the second, that the foreign judgment * not
having been given on the merits of the case but on matter of
form only,” could not be set up as a bar to a decision on the
merits. A foreign judgment passed in default of appearance was
there treated as not being a decree on the merits, as also by
Goxrert BarNEs, J.,in The Challengs(2). It does not seem to us
$o make any difference whether the default was to enter appear-
ance or to answer interrogabories when the result of not answer.
ing them was to put the defendant in the same position as if he
had mever entered appearance. There 18 however even more
direct anthority. Tu Haigh v. Haigh(8) in refusing to set aside
a judgment signed, as the judgment sued on was after the defence
had been struck out for failure to answer interrogatories,
PEARsON, J., said that he has the strongest disinclination that any
case should be decided otherwise than upon its merits, but that
in the circumstances he could not set aside the judgment., And
in Forden v. Richter(4’, the Master and the Judge at Chambers
sob aside a judyment obtained in this way on the default of the
defendant to answer interrogatories, and the Court of Appeal
restored the judgment on the ground that the affidavit of the
defendant in support of the motion to set aside the judgment did
not show that he had adefence on the merits. These eages which
apparently were not cited before the learned Judge appear to us
to show thab a judgment obtained in such circumstances as the

(1) (1876) LE.D., 393, (2) 1914 P. 41,
(3) (1886) 31 Oh.D., 478. (4) (1889) 28 Q.B.D , 124.
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present judgment cannot be considered to ha.ve been decided Viswavapma

npon the merits, BLDDI

It has next to be considered how this finding affects the XeviER.
present case. This is a suit on the foreign judgment and not on Warits, G.d.,
the original cause of action, as appears hoth from the plaint and  gpey st
the issues; and ib iz now well settled that in such a snit the ATTAR -
cause of action is the legal obligation to satisfy a foreign
judgment which complies with the requisite conditions. This
was g0 ruled by Puzaw and Baviey, JJ., in Heera Monee Dossin v.
Promothonath Ghose(l), citing the judgment of Parzs, B., in
Williams v. Jones(2}, and is in accordance with all the later
anthorities -in Tingland. Such a foreign judgment under the
terms of our law is not conclusive unless the case be decided on
the merits, and a judgment that is not conclusive for this reason
cannot of itself constitute a cause of acbion, Even before the
introduction of the statutory provision in the Code of 1877 that
foreign judgments not given on the merits should be no bar to a
fresh suib here, it had been ruled in Srechuree Bukshee v. Gopal
Chunder Samuni(3), citing Storys’ ¢ Conflict of Laws® that
foreign judgments must, in order to be received, finally deter-
mine the points in dispute and must be adjudications on the
merits. Whether or not this latter statement be in accordance
with principle or with recent decisions in England, it has been

. accepted by the legislature and embodied in the Code and we
are bound to give effect to it, The provisions of the Code of
1877 expressly dealt only with foreign judgments as a bar to a
sait nd not as constituting a fresh cause of action. If would
haowever be anomalous that different rules as to the recognition
of a foreign judgment should apply according as it is set up.
as a bar to a'fresh suit or as a fresh cause of action ; and the
provision, which was added to section 14 by Act VII of 1888,
giving the Courts power to enquire into the merits of the case in
suits brought on foreign judgments of certain specified Courts is
a olear indication that the general provisions of section 14 were
considerad applicable to suits on foreign judgments as well as to
foreign judgments set up in bar to a fresh suib. This question
is very fully discnssed in Mr. Hukum Chands’ “ Res judicata ”

(1) (1867) 8 W.R., 32, (2) (1845) 18 M, & W., 628, (8) (1871) 15 W. B, 500,
-8
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Viswaxapra where the same conclnsion is come to. We must therefore hold

Rippt
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AYvar, d.

that the plaintiff is not entitled to sue on the foreign judgment
in this case as it was not & docision on the merits.

In this view of the case it is unnecessary to corsider whether
the judginent sued on was the judgment of a Court of -compe-
tent jarisdiction for the pnrposes of section I3 of the Code by
reason of its having been passad in the exercise of jurisdiction
conferred cn the High Court in England pursuant to an act of
the Ifperial Parliament as beld in Moazim Hossein Khan v,
Raphael Robinson(1). The utiliny of such a snit is no doubt
much impaired by the decision we have come to; but this is not
perhaps to be regretted, as but for the fact that the authority
conferring jurisdiction on the High Court in England is the
Imperial Parliament to which we are subject, no such suit would
Ye here for the reasons given by their Lordships of the Judicial
Committee in the Faridkote case Gurdyal Singh v. Raja of
Furidkot(2), 'The precise point decided in Mcazim Hosszin Khan
v. Raphael Robinson(l) might come before tho Courts in
Enegland if a defendant resident in England were sued there
upon a judgment obtained in oune of our High Courts under
clause 12 of the Lebters Patent which are issued under an
Imperial Statute bub no such case has as yet arisen. In the
result the Appeal must be allowed and the suit dismissed with
costs throughout. :

Messrs. King and Partridge, attorneys for the 1espondcnt

8.V,

-

(1) (1901) LL R, 28 C.lec., 641, (2) (1895) L.L.R., 22 Calo., 222.




