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APPELLATE CIVIL.

Before Mr. Justice Sadasiva Ayyor and Mr. Justice Napier.

K, P. RAMAKRISHNA PATTAR (I'irst DEFRNDANT), ArrrLraNT,
v.

K. P. NARAYANA PATTAR axD anoruse (PLaNrtiee anp
Speoxp Derenpant), Ryseowpunis, ®

Specific Relief Act (I of 1877). sec. 42—Declaration, suit for —Teyal charactey or
right 40 property, meaning of —Rights under a contract, declarafion ag to, if
maintainabls-—Section 42, not exhaustive—vdinary rale—DBeceplion—Iuri,
subscribar $0—.dssignee from subseribur—Right of, to cuntinue payment —Suit

for declaration, by, if mninteinable,

Scetion 42 of the Specific Relief Act does not conbsmplate a sunit for n decla -
ration that a valid personal coutvact subsists between the plaintift and the
defendant, as it is not a suit for a declaration of fitle to a legal character or
a right to property.

Section 42 of the Specific Relief Act is not intended to be exhaustive as
regards the cireumstances under which declaratory suits can be maintained.

Robert Fischer v. The Secretary of State for India in Council (1899) T.L.R,, 22
Mad., 270 (1.0.), referred to.

Eristayu v, Kasipati (1880) LL.R,, 9 Mad , &5, referred to.

But a declaratory relief will not be given in respect of vights ariging out of
a contract which would affect only the pscuniary relationship between the
parties to the contract, unless there ave exceptioual circumstances in' a case to
take it ont of the ordinavy rale.

Where the plaintiff, who was the purchaser of the rights of the second defend-
ant who was a subscriber to a half-ticket in a kurl started by the first de'l'anlaut
a8 its proprietor, sued ths latter for o declaration that he was wof o defanlter
and was entitled to continue to pay the wubscriptions to the kuri;

Held, that the suit for declaration wag not mainiainable,

Seconp Arppal against the decres of V. K. Destkacmaiivar,
the Subordinate Judge of Palghat, in Appeal No. 721 of 1919,
preferred against the decree of A, Niravawin Nawnivap, the
Distriet Munsif of Palghat, in Original Sait No. 360 of 19)1,

The material facts appear from the judgment.

C. V. Anantakrishna Ayyar for the sppellans,

4. Narayana Sarma for the frst respondent.

K. k. Subrahmanya Sastriyar for the second respondent.

¥ Sccond Appeal No. 692 of 1913,
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JupauENT.—The first defendant is the appellant. He is the
karaiswan (or proprietor) of a huri which he started in Angush
- 1906, There were 11 tickets in the %uré and the first defendant
induced other persons to enter into contracts with himself o
certain terms which included the payment of subseriptions by
~them to the huri ab the rate of Rs. 250 yearly for each ticket-
holder. The first defendant allowed also each ticket-holder to
assign his rights under each contract to third pevsons subject to
cerfain conditions.

The plaintiff became the assignee of half of a ticket from the
second defendant who had enfered into one of the several con-
tracts with the first defendant. The sixth subscription to the
chit bad to be paid on the 17th August 1911, The plaintiff had
to send Hs. 125 fo the first defendant as subscription towards
the chit due on that date. He sent the Rs. 125 but the first
defendant refused to receive it. Hence the plaintiff brought the
suit on the 81st August 1911 for two reliefs, namely, (a) that the
first defendant be compelled “to receive the amount due by the
plaintiff for the sixth drawing after declaring that the plaintiff has
right to pay subscriptions for the said kurs,” (b) “that the first
defendant do give to the plaintift the due receipt of the kusl for
the sixth drawing.”

The District Munsif dishelieved the first defendant’s story that
Re, 125 was not tendered before noom on the 17th August
1911, and believed the plaintiff’'s evidence that the money was
tendered in proper time, but following Kristaya v. Kasipats(1) he
refused to give a decree compelling the first defendant to accept
the Rs. 125. He, however, gave the plaintiff a decree declaring
that the plaintiff is entitled to continue payment of subscriptions
to the kur conducted by the first defendant as the plaintiff
was not a defaulter., His decree was confirmed by the learned
Subordinate Judge.

The contentions argued on behalf of the first defendant in the
Second Appeal are found in the grounds 2 and 4 of the memo-

randum of Second Appeal. Those two grounds are as helow —

“(2) The plaint does not disclose any cause of action.

(1) (1880) LL.R., 0 Mad,, 5.
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«(4) The sult for amere declaration is not maintainable
according to the section 42 of the Specific Relief Act, the
plaintiff having the right to claim consequential relief,”

Though in the fourth ground, it is contended that section 42
of the Specific Relief Act bars the suit becaunse the plaintiff had the
vight to claim consequential relief, the argument af the heaving
was somewhat different. The contention was thab only a person
entitled to any legal character ” or to “ any right to property ”
can institute a suit for a declaratory relief in respect of his title
to such legal character or right to property and that the plain-
tifi’s suit to declare that he has contractual rights as against the
first defendant does not come within the class of suits to declare
a right to a legal character or avight to property. We think
that the contention must be upheld, to this extent, namely, that
gection 42 of the Specific Relief Act does not contemplate a suit
lika the present. We take it that a man’s * legal character” ig
the same thing as a man’s stabus. “ A man’s status or ‘legal
character’ 1s constitated by the attributes which the law attaches
to him in his individual and personal capacity, the distinctive
mark or dress, as it were, with which the law clothes him apart
from the attributes which may be said to belong to normal
humanity in general”” According to Holland, the chief varieties
of status among natural persons may be referved to the follow-
ing causes :i—(1) sex, (2) minority, (3) ‘ pafric potestas’ and
“manus’, (4) coverture, (5) celibacy, (6) mental defect, (7) bodily
defect, (8) rank, caste and official position, (9) slavery, (10) profes-
sion, (11) civil death, (12) illegitimacy, (13) heresy, (14) foreign
nationality, and (15) hostile nationality (See Banerjee’s Lectures
on Specific Relief), We think that a declaration that a valid
personal contract still subsists between the plaintiff and the first
defendant is not a right to declare a title to a legal character or
a title to right to property.

Seetion 42 of the Specific Relief Act is no doubt not intended
to be exhaustive as regards the circumstances under which
declaratory suits can be maintained. In Rolert Fischer v. The
Secretary of State for India in Council(l) the judgment of their
Lordships of the Privy Council contains the following sentences
in page 282, “ Now in the first place it is at least open to doubt

(1) (1590) LLR., 22 Mad., 270 (P o).
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whether the present suit is within the purview of ssction 42 of the
Specific Relief Act. . . . Itis,in substance, a suit to have
the true construction of a statute declared and to have an act done
in contravention of the statute, rightly understood, pronounced
void and of no effect.” *“That is not the sort of declaratory
decree which the framers of the Act had in their mind.”” This
seems to show that declaratory decrees can be pagsed though
they may not come under section 42 of the Specific Relief Act.
In Kristaya v. Kasipati(1) the learned Judges say (at page 57) “ it
i8 snggested that a suit may be brought to obtain a declaration
that the right has not been forfeited by defanlt apd that it
corbinues to subsist.” (The right in question in that case wag the
right to pay a debt by instalments.; ¢ But the suit before us is
not one of that kind and it is not necessary for us to express an
opinion on the question whether, under certain eircumstances, a
declaratory suit may not be brought.” This only shows that the
learned Judges were not prepared to say without hesitation that
sueh a suit would not lie in exceptional cases. But we have not
been referred to any case in which any of the High Courtsin
India has given a declaratory relief in respect of rights arising
out of a contract which would affect only the pecuniary relation-
ship between the parties to the contract and we do not think
that there are exceptional circumstances in this case to take it
out of the ordinary rule.

In the result, we reverse the decrees.of the lower Courts and
dismiss the suib in ibs entirety. Under the circumstances the

parsies will bear their respective costs throughout.
K.R. -

(1) (1880) L.L.R., 9 Mad., 55.
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