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APPELLATE CGIVIL.
Befove Mr. Justice dyling and Mr. Justice Hannay.

BAIZNATH LALA (PraiNtirs), APPELLANT,
v,

RAMADOSS (Derexpant), Responvent.®

Jimitation Act (IX of 1808), arte. 62 and 120-—Suit for money on the ground of
wrongful rategble distribution, governed by article 62 and not by article 120
of the Limitation Act—Section 14 of the Limitation dct—Time taken to file
and to provecute a revision petition against order of wrongful distribz:tion
not to be deducted under section 14.

A suit for money under section 73, clause (2), Civil Procedure Code, on the
ground that the plaintiff and not the defendant was entitled to receive
the same in proceedings in cxecution of a decree for rateable distribution is
governed by artivle 62 and not by article 120 of the Limitation Aot (IX of 1908),
the cause of action arising on the dute of wrongful payment to the defendunt.

In computing the period of limitation for ths filing of such a suit the

_ plaintiff is not entitled to deduct under section 14 of the Limitation Act the

period of time taken by him to file a revision petition in the High Court or the
time during which he was prosecuting the revision petition against the order of
wrongfol distribution. :

Vishnu Bhikaji Phodke v. Achut Jagannath Ghate (1891) L[L.R., 15 Bom.,
438, followed.

Ramaswamy Chetty v. Hurdkrishna Chettyar (1911) 21 M LJ., 705, not

followed.
Secoxp AeprAl against the decree of L. G. Moors, the
Distries Jndge of North Arcot, in Appeal No. 255 of 1911, pre-
ferred against the decree of P. Avvaswamr Muparivag, jshe Dis-
trict Munsif of Tirnpati, in Original Suit No. 402 of 1910,

The facts of the case appear from the judgment.

C. V. Anantakrishna Ayyar for the appellant.

The Honourable Mr. L. A. Govindaraghave Ayyer for the
respoudent,

JuneueNT.—The questions for decision in the second appeal
are (1) whether the lower Courts are right in holding that
article 62 and not article 12) of the schedule to the Limitation
Act applies to the facts of this case, (2) whether even if article
62 applies the suit is still in time by virtue of a deduction to
which the plaintiff claims to be entitled with reference to section

¥ Becond Appeal No. 2026 of 1812,
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14 of the Limitation Act, and (8) whether the lower Courts piizyigy
should have allowed the plaint to be amended so as to enable — Luis

. .. . . 2,
plaintiff to raise the second point. Rananoss.

The plaintiff, who is the appellant before us, brought the suit AYLING

from which this second appeal arises under section 73 of the Code g m;::: 35,
of Civil Procedure, his application for rateable distribution as
against the defendant in respect of certain assets in Court depo-
sited by a third party agninst whom both plaintiff ani defend-
ant had obtained decrees having been refused by the Distriet
Court of North Arcot on 18th October 1905. The defendant
drew the money in question from Court on 19th Oectober 1905,
The plaintiff filed a revision petition in the High Court to set
aside the order of the District Court on 21st December 19035,
That petition was dismissed on 12th December 1906. The
present suit was filed on 11th December 1909. If articla 120
applies to the case the snit i3 in fime in any view bufb if
article 62 is to be applied it will be barred unless the plaintiff can
show he is entitled to deduct the excess period by virtue of
section 14 of the Limitation Act.

Now, article 120 can only be applied when there is no other
article of the Limitation Act applicable. In support of the view
-that article 62 is the proper ome to apply, Vishnu Bhikaji
Phadke v. Ashut Jagannath Ghate(l), Shankar Sarup v. Mejo
Mal(2), Mahomed Wahib v. Mahomed Ameer(8) and Shaumuga
Pillai v. Minor Govindasami(4) have been relied on both here
and in the lower Court. The first case is direct authority
on the poltt. The suit in that case was brought nnder section
295 of the Code of 1882, which corresponds to section 73 of the
present Code and it was held that such a suit falls under article
62, Moses -v. Macferlun(B) being referred to evidently as
authority for the position fhat the suit was one for money
received for the plaintiff’s use. The decision in Vishnu Bhikaji
Phadize v. dchut Jagannath Ghate(l) is referred to with
approval by the Privy Council in Shankar Sarup v. Mejo Mal(2),
upon the guestion whether a sult under section 295 is a suit to
set aside the order of the Court, passed under that section and

(1) (1891 LL.R., 16 Bom., 438, (2) (1901) LL.R., 23 AL, 818 st p. 322
(3) (1905) LL.R., 82 Cale,, 527 at p. 53L. (4) (2€07) LL:B., 30 Mad,, 459,
(5) (1760) 97 B.R., 676,
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it was held that it was not such a suit and thut therefore article
13 of the Limitation Act would notapply. It wasonly upon that
point that the case was refevred to and the decision of that point
was sufficient for the purposes of the case. Their Lordships
expressed no opinion as to whether the proper article to apply was
article 62 or article 120 and the case (though so fav asit goes if
supports the lower Court’s view) cannot be regarded as direct
authority upon that point. BMahomed Wahil v. Mahomed
Ameer(1) and Shanmuge Pillai v. Minor Govindasami(2) were
not cases of smits under scction 73 of the Code. But the true
nature of the class of suity described in article 62 of the Limita~
tion Act is eonsidered in the former decision and Sir Sveran-
MANTA AYYAR, J.,in the latter case expresses his agreemeunt with
the views laid down by thelearned Judges of the Calcatia High
Court. The conclusion arrived at in the Calcutta case was that
the description of the suits mentioned in arbicle 62 as suits for
money received by the defendant for the pla.ﬁtiﬂ"s use poiunted
to the well-known English action in that form and that conse-
gquently the article ought to apply wherever the defendant has
received money which in justice and equity belongs to the
plaintiff in circumstances which in law render the receipt of it by
the defendant & receipt for the use of the plaintiff. This view has
been followed by the Allahabad High Court in Baghwan Das v.
Eorom Husate(3) and by this Court in Sunfunni Menon v. Quvinda
Menon (4;). We agree with the opinion of Mr. Justice MuxeEErrsT
in the Caleutia case that the infention of the defendant at the time
of receipt of the money to receive it for himself and not for the
plaintiff is not the test by which the question whether the money
was in fact received for the plaintiff’s use has to be decided. As
observed by the Privy Council in Shankar Sarup v. Mﬁjo Mal(s)
w hhe schems of section 295 is rather to enable the Jndge asa
matter of administration to distribute the price according to
what Seem at the time to be the rights of the parties withoust this
distribution importing a conclusive adjudication on those rights,
which may be subsequently readjusted by such a suib as the

present.” If on such a readjustment being made the plaintiff in

a suit under section 73 is found to be entitled to a portion of the

_ (1) (1915) LLR., 32 Calc,, 527 at p. 531, (2) (1807) LL.R,, 30 Mad., 459,
(8) (1911) LL.R., 33 ALL, 703 at p. 726, - (4) (1912) 22 M.I.J, 455,
(5) (1901) T.L.B., 28 AL, 313 at p. 822 (P.C.).
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assebs which have been paid to the defendant, we are of opinion
that the latter must be regarded as having received the portion
so paid to him “ for the use of the plaintiff. * In this connection
we may refer to the extract from Blackstone’s commentaries

cited by Mr. Justice Harrixaron in Mahomed Wahih v. Mnhiomed

Ameer(1): “This species of action lies when one has had and
received money belonging to another without any valuable con-
sideration given on the receiver’s part, for the law construes this
to be money had and received for the use of the owner only.”
We think these words fitly apply to the facts of the present case.

The appellant reliss upon Gurudas Pyne v. Bam Narain
Sahw!2) and Rawmaswamy Chetly v. Harikrishua Chetiyar(3).
As regards the former it has been pointed out loth in Mehomed
Wahib v. Mahomed Ameer(l) and Bhagwen Das v. Karam
Huswin(4) that the money received by fhe defendaut in that case
did not belong to the plaintiff but a third party and that the
plaintift had a mere equitable claim to {ollow that money in the
hands of the defendant. It was in these cireumstances thas
article ;2 was held inapplicable by the Privy Conueil. It is plain
that the facts of that case were quite different from the present,
therefore. In the second case—Eamaswamy Chetty v, Huri-
krishna Chettyar(3)—the plaintiff claimed as assignes of a
decree but at the time when the money eclaimed by him wvas
realized by the defendant, the plaintiff’s suit to establisk his
rights as assignee had been dismissed. The Court in these circum-
stances held that as at the time when the defendant realized the
moriey, the plaintiff could not himself have collected the amount
by reason of the dismissal of his suit to establish bis title as
assignee, tho defendant could not be said to have received the
money for hid use in any sense. With all respect we are unable
to follow that decision, The plulutiif in the case was eventually
found entitled to share in the assels realized by the defendant
aud that being so, we do not see why the mere fact that the
plaintitt’s suit to establish his rights-as assignee had been dismissed
at the time when the mongy was realized by the defendant should
guffice to take the case out of the purview of article 62,

(1) (1905) T.L.R,, 82 Cale,, 527 at p, 631,
(@) (1884) LLR., 10,Calo,, 860 (P.C.)  (3) (L911) 21 M.L.J,, ,05
(4) (1911) LL.R, 33 AIL, 708 at p, 726,
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In the result, therefore, we think the lower Court was right
in liolding that article 62 should be applied to the facts of the
present case. ,

The second point depends upon the question whether the
plaintiff would be entitled by virtue of section 14 of the Limi-
tation Act to deduct the time between the order of the District
Court disallowing his petition for rateable distribution and the
disposal of his Revision Petition by the High Court (i.e., from 19th

QOctober 1905 till 12th December 1906) or ouly the time from

the presentation of the Revision Petition until its disposal (i.e.,
from 21st December 1905 till 12th December 1906). The plaintiff
relies upon the decision in Raj Krishto Roy v. Beer Chunder
Joobraj(1) in support of the first alternative. We think that case
is not in.point here. It was a case where the plaintifi’s suit was
dismissed for want of jurisdiction and the plaintiff then tried
unsuecessfully to remedy his failure by appeal. In these circum-
stances it was held that ag the law allows a fixed time for appeal
in order to allow the unsuccessful party to consider whether he
will appeal or no, if a party appeals within the time so fixed,
he ought to be considered as proceeding with dune diligence
between the decision of the suit and the filing of the appeal. Here
there wag no question of appeal. Though the plaintiff had a
right of suit under section 73 of the Code, he elected' to proceed.
by revision in the High Court and the law does not fix any
period within which petitions for revision are required to be
brought. In these circumstances it seems to us that the case
cited i8 not in point and that it cannot be said that the plaintiff
was prosecuting a proceeding at all while he wag merely making
up his mind to apply for revision. In this view the time which
expired between the order of the District Court and the flling of
tho Revision Petition in the High Court (viz., from 19th October
1905 till 21st December 1905) cannot be excluded, as the plain-
tiff contends, under section 14 of the Limitation Act. I is
conceded that if thig period be not exeluded, the suit is still out
of time, We think, further, that the respondent is emtitled to
rely upon the contention that in any event plaintiff cannot be said
to have prosecuted the Revision Petition in good faith within the
meaning of section 14 of the Limitation Aet inasmuch as it bag

(1) (1866) 6 W.R., 308,
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been freguently held by this and other High Couxrts that the High pypxars
Court will not exercise its revisional powers when there is any L‘; 4
other remedy open. Iere the plaintiff had his remedy by suit. Raisvoss,
1t is unnecessary in these circumstancesto consider the third  s1pme
point raised regarding amendment of the plaint. Hansay, 7.
The second appeal is dismissed with costs,
N.B.

APPRLLATE CIVIL.

Before Mr. Justice Sankaran Nair and Mr. Justice Spencer.
SRI RAJAH VATASAVAYA VENKATA SIMHADRI JAGHA- 1814

PATHI RAJU BAHADUR GART, DYING SUBSEQUENT T0 THE g oy bg.
svir—His Wirk SRI RAJA VATASAVAYA VENKATA
SUBHADKAYAMMA JAGHAPATHI BAHADUR GART

(PraNTier's LegAl REPRESENTATIVE), APPELLANTS,

s

THE SECRETARY OF STATE FOR INDIA IN COUNCIL
(werresentED BY THE COLLECTOR OF VIZAGAPATAM),

RESPONDENTS. ¥

THE SECRETARY OF STATE FOR INDIA IN COUNCIL
(zeereskrrED By THE COLLECTOR OF VIZAGAPATAM,
First DEFENDAKT), APPELLANT,

.

SRI CHINTALAPATHI CHINA RAYAPARAJU GARU éf ol,
ResronpenTs. +

*

Madras %Vate-r.(}ess Act (VII of 1865)—Water-cess— Zamindari lands—Excess
area, whether licble fo poy water-cess—(Madras) Land Encroachment Aet (1T
of 1908), effect of.

V;’here a riéht to take water i3 proved, even though no express agreement on
behalf of Government not to levy uny char"ge is proved, an engagenent under

- Ach VII of 1885 will be implied and no cess can be levied,

Per SANEARAN NAIR, J~—Act IILof 1905 did nob take away any rights that
existod &b the time the Ach was passed and the Government are not by reason of
that Act coupled with Act VIL of 1865 entitled to impose suy cess upon those
landholders who were before the Act not liable to pay cess for their using the
water, . '

Kandulkuwri Mahalakshmamma Garu v, The Secretayy of Siate foy India (1911)
LLR., 84 Mad, 295 and Ven katarainammah v, Secretary of State (1914) LL.R,,
37 Nad., 366, followed. :

e i

# Appeal No, 2 of 1912, + Appeals Nog. 22, eto,, of 1@12, efo.
54




