
62 THE i r o i A F  LAW REPORTS [VOL. x x x ix

APPELLATE CIVIL.

191'i.
October iS 

and 21.

Before Mr. Justice Ayling and Mr. Justice Eannay. 

BAIZKATH LALA ( P l a in t if f ) ,  A p p e l l a n t ,

RAMADOSS {Defendant), Respondent.*

jim itation A c t [ I X  o f 1908), arts . 62 and 120— Suit fo r  m oney on the groimd, o f 
iirongful rateable distribution , governed  by article 62 and not hy article 120 
o f the L im itation  A ct— Section 14< of the L im ita tion  A ct— Tim e taken to file  
and to prosecute a revision petition  against order o f  wrongjul distribution  
not to be deducted under section  14-.

A  suit for money uuder section clause (2), Civil Procedure Code, ort the 
grouud that the plaintiff and not the defendant was entitled to receive 
tlie same in proceedings in execution of a decree for rateable distribution is 
governed by article 62 and not b j  article 120 of the Litnitatiou Act (IX  of 1908), 
tbe cause of action arising on the date of wrongful payment to the defendant.

l a  computing the period of limitation for thu filing of such, a suit the 
plaintiff is not entitled to deduct tinder section 14 of the Limitation Act the 
period of time taken by him to file a revision petition in the High, Court or the 
time during: which he was prosecuting the revision petition against the order of 

■WTongfal distribution.
Vishnu Bhilcaji Phadke t . Achut Jagannath GJiate (1891) I.L .E ., 15 Bom., 

438, followed.
Eamaswamy Chetty v. Earikrishna Ghettyar (1911) 21 705, not

followed.

Second A ppeal against the decree of L. G. M oore, tiie 
District Judge of Nortli Arootj in Appeal No. 255 of 1 9 1 pre
ferred ao-ainst tlie decree of P. A yyaswami MudaliyaE, tfee Dis- 
tricfc Munsif of Tirupati^ in Original Suit No. 402 of 1910.

Tlie facta of the case appear from tte  judgment.
C. V. AnantalcrisJina Ayyar for the appellant.
The Honourable JMr. L. 4̂.. Govindaraghava Ayyar for the 

respondent,
Ayiikq Judgment.— The questions for decision in the second appeal

HANNvy jj, ^re ( 1 ) wbetlier the lower Courts are right in holding that 
article 62 and not article 12 ) of the schedule to the Limitation 
Act applies to the facts of this case, (2) whether even if article 
62 applies the suit is still in time by virtue of a deduction to 
which the plaintiff claims to be entitled with reference to section

* Second Appeal JTc. 2026 of 1912.



14 of the Limitation Act, and (3) whether the lower Courts baizsatf 
should have aEowed the plaint to be amended so as to enable 
plaintiff to raise the second point. Sahaboes.

The plaintiff, who is the appellant before us, brought the suit a-slixq 
from which this second appeal arises under section 73 of the Code sj.
of Civil Procedure, his application for rateable distribution as 
against the defendant in respect of certain assets in Court depo
sited by a third party against whom both plaintiff an>l defend
ant had obtained decrees having been refused by the District 
Court of North Areot on 18fch October 1905. The defendant 
drew tke money in question from Court on 19th October 1905.
The plaintiff filed a revision petition in the High Court to set 
aside the order of the District Court on 21st. December 1905.
That petition was dismissed on ’ 12th December 1906. The 
present suit was filed on 11th December 1909. I f  article 120 
applies to the case the suit is in time in any view but if 
article 62 is to be applied it will be barred unless the plaintiff can 
show he is entitled to deduct the excess period hy virtue of 
section 14 of the Limitation Act,

Now, article 1 2 0  can only be applied when,there is no other 
article of the Limitation Act applicable. In support of the view 
that article 62 is the proper one to apply^ Vishnu Bhikaji 
Fhadike v. Aohut Jagannath Ghate{l)y Shanhar Sariip v . Mejo 
Mal{2i), M ahom ed  Wahib v. Mahomed Ameer{2>) and Shaiimuga 
Pillai V .  Minor Govmdasami{4>) have been relied on both here 
and in the lower Court. The first case is direct authority 
on the poHit. The suit in that case was brought under vSection 
295 of the Code of 1882, which corresponds to section 73 of the 
present Code and it was held that such a suit falls under article 
62, Moses • v. MaGferlan{5) being referred to evidently as 
authority for the position that the suit was one for”' money 
received for the plaintiff’s use. The decision in Vie/nm Bhikaji 
Phad'ke v. ddrnt Jagannath Ghate(l) is referred to with 
approval by the Privy Council in ShanJcar Samp v. Mejo Mal{2), 
upon the question whether a suit under section 295 is a siiit to 
set aside the order of the Court, passed under that section and

YOL. XXXIX] MADRAS SERIES 63
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B.uzn.wu it was lield that it was not suet a suit and tliafc tlierefore article 
13 of the Limitation Act would not apply. It was only upon that 

, Eamapqss. point that the case was referred to aud the decision of that point 
A vlisg \vas sufficient for the purposes of the case. Their Lordships 

Hak ™y J J expressed no opinion as to whether the pi-oper article to apply was 
article 62 or article 1 2 0  and the case (though so fav asst goes it 
supports the lower Court’s view) cannot be regarded as direct 
autbority upon that point. Mahomed Waliih r . MaTio'̂ fi'i-ed 
Afneer{l) and Shcmmuga Filial v. Minor Gov in das ami {2) were 
not oases of suits under scction 73 of the Code. But the true 
nature of the class of suits described in article 62 of the Limita- 
tion Act is considered in the former decision and Sir S f b e a h - 

MANTA Ayyab, J., in the latter case expresses his a,g-reemeut with 
the views laid down by the learned Judges of the Calcutta High 
Court. The oonclasion arrived at in the Calcutta case was that 
the description of the suits mentioned in article 62 as suits for 
money re ce iv e d  by the defendant for the plaintiS^s use poiuted 
to the well-known English action in that form and that couse- 
qu^ntly the article ought to apply wherever the defendant has 
received money which in justice and equity belongs to the 
plaintiff in circumstances which in law render the receipt of it by 
the defendant a receipt for the use of the plaintiff. This view has 
been followed by the Allahabad High Court in Bacjhwan Dan v. 
iCaram Httsavi(3) and by this Oourfc in Stmhinni Menon v. Govinda 
Menoii (4). W e agree with the opinion of M’’. Justice Mukherji 
in the Calcutta case that the intention of the defendant at the time 
of receipt of the money to receive it for himself and not fcff the 
plaintiff is not the test by which the question whether the money 
was in fact received for the plaintiff’ s use has to be decided. As 
observed by the Privy Council in Shankar Sarup v. Me jo Mal(6) 

the scheme of section 295 is rather to enable the J adge as a 
matter of administration to distribute the price according to 
what seem at the time to be the rights of tie  parties without this 
distribution importing a conclusive adjudication on those rights, 
which may be subsequently readjusted by such a suit as the 
present. If on such a readjustment being made the plaintiff in 
a suit under section 73 is found to be entitled to a portion of the

. (1) (1915) 3S Calc., 527 at p. 531. (2) (1907) I.L.E., 30 Mad„ 439.
(3) (1911) I.L.R., 33 AIL, 70S at p. 726. (4) (1912) 22 485,

(5) (1901) I.L.E., 28 All., S13 at p. 322 (P.O.).
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assets wMcli have been pair! to the defeiidaiifc, vpe are of opinion BAiEA>:.mi 
tliat the latter must be regarded as baviug- received tie  portion 
so paid to him for the use o£ the plaintiff. In this connection Kajiaojss. 
we may refer to the extract from Blackstone’ s coiimientaries Atliss 
cited by Mr. Justice Hagsington in Maliompd TFaMb y . M n J / o ? n e d ' j j  

Ameer(l) : ‘^This species of action lies when one has had and, , :
received money belonging to another without any valuable con
sideration given on the receiver’s part  ̂ for the law construes this 
to be money had and received for the use of the owner only.
We think these words fitly apply to the facts of the present case.

The appellant relies upon Gurudas Pyne v. Bam N’arain 
8ahu[2) and Bamaswaniy Chetty v. Harikrishua GheUija}\S).
As regards the former it has been pointed out Loth in Mahomed 
Wahib V , Maho?)ied Ameer(1) and BJiagwan Das v. Karam 
Husain (4) that the money received by the defendant in that case 
did not belong to the plaintiff but a third party and that the 
plaiutift had a mere equitable claim to follow that money in the 
hands of the defendant. It was in these circumstances that, 
article 0 2  ’was held inapphcable by the Privy Council. It is plain 
that the facts of that case were quite different from the present ,̂ 
therefore, In the second case—■Bcnmaswcimij Ghetty v, Man- 
hrislma Ghettyar{^)— the plaintiif claimed as assignee of a 
decree but at the time when the money claimed by him was 
realized by the defendanfc, the plaiutifi'a suit to establish his 
rights as assigaee had been dismissed. The Court in these oircum” 
stances held that as at the time when the defendant realized the 
moiley, the plaintiff could not himself have collected the amount 
by reason of the dismissal of his suit to establish his title as 
assignee, the defendant could not be said to have receim i the 
money for his use in any sense. With all respect we are imable 
to follow that decision. The plaiutiff in the case was eventually 
found entitled to share in the assets realized by the defendant 
and that being so, we do not eefe why the mere fact that the 
plaintiffs suit to establish his rights-as assignee had been dismissed 
at the time when the money was realized by the defendant should 
suHice to take the case out of the purview of article 62.
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Bmznath In the result.̂  therefore, we think the lower Court was right
L a la  ill holding that article 62 should be applied to the facts of the 

R am a d oss . p r e s e n t  c a s e .

Atling The second point depends upon the question whether the
and plaintiff would he entitled by virtue of section 14 of the Limi

tation Act to deduct the time between the order of the District 
Court disallowing his petition for rateable distribubion and the 
disposal of his Revision Petition by the High Court (i.e., from 19th 
October 1905 till 12th December 3906) or only the time from 
the presentation of the Revision Petition until its disposal (i.e., 
from 21st December 1905 till 12th December 1906). The plaintiff 
relies upon the decision in Baj Erishto Boy v. Beer Ohunder 
Joolraj{l) in support of the first alternative. W e think that ease 
is not in point here. It was a case where the plaintiff’s suit was 
dismissed for want of jurisdiction and the plaintiff then tried 
unsuccessfully to remedy his failure by appeal. In these circum
stances it was held that as the law allows a fixed time for appeal 
in order to 'allow the unsuccessful party to consider whether he 
will appeal or nô  if a party appeals within the time so fixed, 
he ought to be considered as proceeding with due diligence 
between the decision of the suit and the filing of the appeal. Here 
there was no question of appeal. Though the plaintiff had a 
right of suit under section 73 of the Code, he elected to proceed 
by revision in the High Court and the law does not fix any 
period within which petitions for revision are required to be 
brought. In these circumstances it seems to us that the ease 
cited is not in point and that it cannot be said that the. plaintiff 
was prosecuting a proceeding at all while he was merely making 
up his mind to apply for revision. In this view the time which 
expired between the order of the District Court and the filing of 
the Revision Petition in the High Court (viz., from 19th October 
1905 till 21st December 1905) cannot be excluded, as the plain
tiff contends, under section 14 of the Limitation Act, It is 
conceded that if this period be not excluded, the suit is still out 
of time. We think, further, that the respondent is entitled to 
rely upon the contention that in any event plaintiff cannot be said 
to have prosecuted the Revision Petition in good faith within the 
meaning of section 14 ol the Limitation A.ct inasmuch as it has

(1) (1866) 6 W.B.., 308,



been frequentlj held b j  this and other High Conifcs that the High baizkath 
Court will not exercise its revisional powers when there is any 
other remedy open. Here the phiintiff had hia remedy by suit. Ra:.wi)o.ss, 

It is unnecessary in these ciroumstances to consider the third iTtw® 
point raised regarding amendment of the plaint. HanxaT  JJ

The second appeal is dismissed with costs.
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Before Mr. Justice Bankaran Nair and Mr. Justice 8'pencer.

SRI RAJAH YATASAVAYA YENKATA SIMHADRI JAGHA- 1914. 
PATHI RAJU BAHADUR G-ARU, d yin g  subsequent to t h e  k .
suii—His W if e  SRI EAJA YATASAYAYA YENKATA 
SUBHADHATAWMA JAGHAPATHI BAHADUR GARU 

( P l a in t if f ' s L egal  R eprilseotative) ,  A pp e ll a n t s ,

THE SECRETARY OF STATE FOR INDIA IN COUNCIL 
(■BEPRESENTED BY THE COLLECTOR OE YIZAGAPATAM), 

R e s p o n d e n t s .*

THE SECRETARY OE STATE EQR INDIA IF  COUNCIL 
(eepbese:.ted by THE COLLECTOR OE YIZAGAPATAM, 

Eirst Defendant), Appbxlant,

V.

SRI CHINTALAPATHI CHINA RAYAPARAJU GARD ef al, 
R espond EH1S. t

■»
Madras Water^Oesa Act (VII of 1865)—Faier-cesg- Zamindari lands—Excess 

area, whether Halle to 'pay waier-cess— (Madras) Zand EncrQachmeni Act (III  
of IQOa), effect of.

Vl'here a righfc to take water is proved, even tiough no axppess agreement oa 
behalf of Government not to levy any charge is proved, an engagement imder 
Act ? I I  of 1865 will be implied and bo cese can be levied,

Per SANKAaAN Fair, S.—Act III of 1905 did not take a'way any rights that 
existed at the time the Act was passed and tbe Government are not by reason of 
that Act conpled with Act VII of 1865 entitled to impose any cess tipon. those 
landholders who were before the Act not liable to pay cess for their using the 
■water,

Kandukuri Mahalakshmnmma Qaru v. The Secretary of State for India (1011)
I.L.E., S4i Mad., 295 and Y m  ’kaiarainammah y. Secretary of State (1914) I.L.E., 
37 Mad., 366, follovfed.

* Appeal No. 2 of 1912. t  Appeals Foe. 22, eto„ o f 1913, e^o,
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