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BkSHA(}IKI 
A t t a r ,  J .

I do not considei’ ife necessary to deal with the question which 
has been c o n s i d e r e d  hy both the learned Judges at some length 
whether the use of the '.vord "m ay ”  in section 44 is not equivalent 
to conferring powers to enquire into the competency of the judg
ment passed by a foreign Court. If the British Courts have a 
discretion, what is to the limit of its exercise ? Are these Courts 
to enquire into the merits to ascertain whether the judgment was 
a just one ? IE section 44 is not controlled by section IS, I  do 
not think the use of the word '“'may will give the British Courts 
power to deal with the jurisdiction of the Courts of Native States i 
nor anal prepai’ed to hold that the use of the word may 
instead of "  shall”  ̂ was intended to subject Eection 44 to the limi
tations contained in section 13.

My conclusion is that the Courts of British India are 
competent to decide before issuing execution whether the Courts 
of a N'ative State had jurisdiction to pas3 the judgment which is 
sought to be enforced by them. I  agree with the order proposed 
by the learned Chief Justice. 

s>v.

1914.

October 
6 and 13.

APPELLATE CIYIL.

Before Mr. Justice Ayling and Mr. Justice Hannay, 

MADAR SAHIB and  a n o th e k  ( D e f e n d a n t s ) ,  A p p e l l a n t s ,

KADER MOIDEEN SAHIB a n d  s ix  o th ers  ( P la in t if f s  

Nos. 1 TO 7), R e s p o n d e n t s ,*

Joint property—Oo-owners—Purchase of an unditlidad m&iety—Occ&fation of 
the other moiety in virtue of a lease deed,-^Suisequeni holding over—Limita.' 
t i o n  Act { I X  of 1 9 0 8 ) ,  a r ts .  1 1 0 , 1 1 5  a n d  120—Article a p p U c a U e .

A r t i c l e s  1 1 0  a n d  1 1 5  o f  t l i e  L im i t a t i o n  A c t  p r e s a p p o s e  t h e  e x i s t e n c e  o f  a  

o on tra ctp , e s p r e s s  o r  i m p l i e d  ; w h e r e  t h e r e  i s  n o  s u c h  c o n t r a c t  o r  a n y  r e l a t i o n 

s h i p  o f  l a n d lo r d  a n d  t e n a n t  s u b s i s t in g  b e t w e e n  t h e  p a r t i e s  o r  n o  h o l d i n g  o v e r  

a s  t e n a n t ,  b u t  w h e n  t h e  r e l a t i o n s h i p  is  r e f e r a b l e  t o  r i g h t s  a s  o o - o w n e r s ,  a  s u it  

f o r  r e o o v e r j  o f  t h e  m o i e t y  o f  a  h o n s e  a n d  r e n t  f o r  a  p e r i o d  o f  s i x  y e a r s  

g o v e r n e d  b y  a r t i c l e  1 2 0  o f  t h e  L i m i t a t i o n  A c t .

B o b e r t  W a ts o n  ^  C o ., L d .  v .  E a rn  G h a n d  D u t t  ( 1 8 9 6 )  I X . E . ,  2 3  O a l c , ,  7 9 0 ,  

a p p l ie d .

* Second Appeal No. 123 of 1913.



Qwa3?'0.~~Whei;her the fiction of tenancy by safferanfie sliOTild be kept up Madab

after the passing o£ the Transfer of Property Act. 'w<
Subhraveli Ramiah v. ffimdala Rainanna (1910) 1 M,W.N., 143, referred to, Mciidekj**,

Second A ppeal against the decree of K. Seen'ivasa Eao  ̂ the 
Subordinate Judge of Coim'batore, in Appeal No. 105 of 191J, 
preferred against the decree of E. V. KrishjjaKj the Acting 
District Munsif of Erode, in Original Suit No. 1883 of 1909.

The facts of the case appear from the judgment of Ayunq, X  
T. B. VenJcaiarama 8astriyar for the appellant.
The Honourable Mr. L, A. Govindaragliava Ayyar and 

A. Visuoanniha Ayyar for the respondents Nos. 1, 2 and 4.
Judgment.— The plaintiffs and defendants are co-owners of Aylino

the suit-house. The defendants in 1896 bought an undivided han̂ nat 3h 
moietiy of the house from the father of plaintiffs Nos. 1  to 7, and 
later in the same year executed a lease to him in respect of the 
other moiety for a period of three years. That lease expired in 
1899 and since that time the defendants have been in posses
sion of the whole house without executing any fresh lease to the 
plaintiffs or paying them rent. The plaintiffs’ suit is for 
possession of their half of the house after partition and for 
recovery of arrears of rent and rent subsequent to suit. They 
have succeeded in both the lower Courts and have been given a 
decree for partition and possession of a moiety of the house and 
for rent for sis years before suit under article 1 2 0  of the Limita
tion Act. The only question for determination in this second 
appeal is whether the lower Courts were right in according 
arrears  ̂of rent for six years. For the appellants it is contended 
that eitlier article 110 or 115 should have been applied and 
that the claim for the period prior to three years before suit is 
ba?red.

The lower Courts in applying article 120 have followed the 
decision in Bolert Watson ^ Co., Lcl. v. Bam Ghand Duit{Vj^
It is argued for the appellants that that case is distinguishable 
from the present on the facts  ̂ because on the facts there found, 
there was no contract between the parties so as to bring the 
case within either article 1 1 0  or 115 of the Limitation Act, 
whereas in the present case there "Was a lease between the 
partiesj and an implied contract to pay remt after expiry of that,
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(1) (1896) I.L.S., 28 Calo., 799,



Ma»4r lease. In Buppoi-t of the contention that the defendants in this
^ case are in the position of tenants hokiing over and as such

Moideew. liable for rent at the rato reserved in the lease of 1896^ Leigh v.
aJTins D ic h e s G n { l )  is cited and the judgment of Cotton^ L J ., a.nd

flAst'AY JJ J-j appear to support that view. That also was a case
where one tenant-in-corarnou had possession of a house by vii-tae 
of a lease from the other tenant-in-common and the fact that 
there was such a lease was evidently the basis of the conclusion 
that the lessee tenaiit-in-common was bound to pay rent at the 
rate reserved, thoug’h the lease had expired and notwithstanding 
the existence of the tenancy in common.

, In this casBj as in the English case above referred tô  the 
defendants may be said to have continued in possessLOn of the 
house as tenants on sufferance from the expiry of the lease in 
1899 as there is nothing- to show that the plaintiffs assented to 
their remaining’ in possession as lessees (their possession might 
in the circumstances be referable to their rights as co-owners) 
and it is not the plaintiffs’ case that any rent was paid. But as 
pointed out in the decision in Suhhraveti Hamiah v. Gundala 
Ramanm{2) it is doubtful whether in this country the fiction 
of tenancy by sufferance should be kept up after the Transfer 
of Property Act.

In these circumstances the decision of the question whether 
article 110; 115 or 120 ia to be applied to this case depends 
in our opinion on the answer to the question whether the rela
tionship between the parties after the expiry of the lease in 1899 
was based on a contract^ express or implied. Articles IJO a id
115 both presuppose the existence of such a contract. If the 
suit is in reahfcy a suit for rent or for damages for use and 
occupation then article 110 or 115 may apply, but if not then 
the remaining article 1 2 0  would be properly applied.

In this connection, the respondents rely upon sections 111 and
116 of the Transfer of Property Act, Under section 111, the 
lease of 1896 was determined by efSux of time in J899, and as 
the plaintiffs did not accept rent from the defendants after that 
or otherwise assent to the defendants continuing in pobsession 
as lessees  ̂ it cannot be said that there was any renewal of the 
lease as provided in section 116 of the Transfer of Property Act.

56 THE mUIAW LAW REPORTS [VOL, XXXiX

(1) ( m i )  L.R., 15 Q.B.D., 60. (2) (1910) 1 145.



In tliese oiroumstaucea and kaying regard to tlie fact tliafc the Maoae 
defendanta are co-owners of . the suit-lieiisej w& tliink there is 
much force ia the confceation for the respondents that they AIoideex.
cannot be regarded as tenants holding over or that there was ■ Aymss

any relationship of landlord and tenant subsisting between them jjAK îY JJ. 
and tlie appellants subsequent to 1899 so as to bring the case 
witMn either article 1 1 0  or 115. The respondents' possession
after 1899 may reasonably be referred to tliair rights as
co-owners and in that view the decision in Robert Watson cf Go.,
Jjd., V. Bain Chand Dutt{l) was in our opinion rightly applied 
to the case nofcwitlistanding the difi'erence in the facts -which has 
been referred to above.

The decree of the lower Court is ooiifirniod and this Second 
Appeal is dismissed with costs.

S.V.
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a p p e l l a t e  c r im in a l .

Before Mr. Justice Sadasiva Ayyo,r.

B e  D H  A R M  A L IN  G  A  M U D A X iT  and fifxeen others
(A ccused) ,  P etitioxebs.* October

9 and 15.
Indian Penal Code (Act XLV of 1860), ss. 147, 426 and M'7—OhstrvcHon topullic , 

way ly  huilding a 'imll—Pulling do'wn the wall in honafide exercise of the 
right of %mhlic u-ay, %o offence.

The coiaplainaiifc built a wail obstructing a public way. ImmediatelT after 
thia, the aocasod, who wia’e mombers of the public, ia tha bona fide exercise of 
their right of way, pulled dowa the w all;

Heldf that the accused were nob guilty either of rioting or of mischief or of 
criminal trespass fgectioas, 147, 426 and 4)17 o£ the ludiaa Penal Code).

PfiTmoN under sections 485 and 4S9 of the Code of Criminal 
Procedure (Act Y  of 1898) praying the Hig-h Court to revise 
the order of P. 0 . Duit , the District Magistrate of North Arcot, 
in Criminal Revision Case No. 19 of 1914, preferred against the 
order ot T. S. VEiTEA.TEAMAYrAj the Second-class 'ATagisfcrato of 
Ai'konam, in Calendar Gases Nos. 18 and 79 of 1914.

(1) (1896) LL K., 23 Qalo., 799.
* Crirainal Revision Casa Ifo, io7 of 1914 (Oriminal Eevislon ProeesdiugB 

N'o. SSSof iy i4 ) ,


