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I do not consider it necessary to deal with the question which
has heen comsidered by both the learned Judges at some length
whether the use of the word “may ” in section 44 is not equivalent
to conferring poweTs to enquire into the competency of the judg-
ment passed by a foreign Court. Tf the British Courts have a
discretion, what is to the limit of its exercise 2 Are these Courts
to enquire into the merits to ascertain whether the judgment was
a just one? If section 44 is not controlled by section 18, I do
not think the use of the word “may ” will give the British Courts
posver to deal with the jurisdiction of the Courts of Native States:
nor am [ prepared to hold that the use of the word “ may,”
instead of  shall”, was intended to subject roction 44 to the limi-
tations contained in section 13.

My conclusion is that ths Courts of British India are
competent to decide before issuing exeeution whether the Courts
of a Native State had jurisdiction to pass the judgment which is
sought to be enforced by them. I agree with the order proposed
by the learned Chief Justice.

8.V.

APPELLATE CIVIL,
Before My, Justice Ayling and Mr. Justice Hannay.

MADAR SAHIB anp aNoTHER (DEFENDANTS), APPELLANTS,
V.

KADER MOIDEEN SAHIB AnD §1X OTHERS (PL:&INT[F;‘B
Nos, 1 7o 7), RespoxpryTa.*

Joint property—~Co-owners—Purchase of an undivided naiely-~Occhpation of
the other moiety in virtue of a lease deed—Subsequent holding ovep—Limita-
tion Act (IX of 1908), arts. 110, 115 and 120—Arbicle applicable.

Articles 110 and 115 of the Limitation Act presuppose the existence of »
contract, express or implied 5 where there is no such coniract or any relation-
ship of landlord and tenant subsisting between the parties or no holding over
48 tenanb, but when ihe relationship is referable to rights as co-owners, a suit
for recovery of the moiety of a honse and rent for a period of six years is
governed by article 120 of the Limitation Act.

Robert Watson § Co., Ld. v. Ram Chang Dutt (1896) L.L.R., 28 Qale., 7990,
applied.

* Second Appeal No. 123 of 1913,
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Quare.~Whether the fction of tenancy by sufferance should be kept up
afler the passing of the Tranafer of Property Act.

Subhraveti Ramiah v. Gundale Ramaenna (1910) 1 M. W.N., 143, referred to.
Secoxn ArpEaL against the decree of K. Srivivasa Rao, the
Subordinate Judge of Coitmbatore, in Appeal No. 105 of 1911,
preferred against the decree of R. V. Krisuwax, the Acting
Distriet Munsif of Erode, in Original Suit No. 1888 of 1908.

The tacts of the case appear from the judgment of Avimvg, J.

T. B. Venkafarama Sastriyar for the appellant,

The Homnourable Mr. I. 4. Govindaraghera Ayyar and
‘A, Viswanatha Ayyar for the respondents Nos. 1, 2 and 4.

JopaueNt,~The plaintiffs and defendants are co-ewners of
the suit-honse, The defendants in 1396 bought an undivided
moiety of the house from the father of plaintiffs Nos. 1 to 7,and
later in the same year executed a lease to him in respect of the
other moiety for a period of three years. That lease expired in
1899 and since that time the defendants have been in posses-
sion of the whole house without executing any fresh leass to the
plaintiffs or paying them rent. The plaintifts’ suit is for
possession of their half of the house after partition and for
recovery of arrears of rent and rent subsequent to snit. They
have succeeded in both the lower Courts and have been given a
decree for partition and possession of a moiety of the house and
for rent {or six years before suit under article 120 of the Limita-
tion Act. The only question for determination in this seecond
appeal is whether the Jower Courts were right in according
agrears of rent for six years. For the appellants it is contended
that either article 110 or 115 should have been applied and
that the claim for the period prior to three years befors snit is
barred. .

The lower Courts in applying article 120 have followed the
decigion in Roberi Watson & Co., Ld. v. Ram Chand Duit(1).
It is argued for the appeliants that that case is distinguishable
. from the present on the facts, becaunse on the facts there found,
there was no contract between the parties so as to bring the
case within either article 110 or 115 of the Limitation Aect,
whereas in the present case there was a lease between. the.

parties, and an implied contract to pay rent after expiry of that

(1) (1896) LL.R., 23 Calo., 799,
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leage, In support of the contention that the defendants in this
case are in the position of temants holding over and as such
liable for rent ab the rato reserved in the lense of 189€, Leigh v.
Dickesen(1) is cited and the judgment of Corrow, L.J., and
LmwpLey, J., appear to support that view. That also was a case
where one tenant-in-common had possession of a house by virtne
of alease from the other tenant-in-common and the fact thas
there was such a lease was evidently the basis of the conclusion
that the lessee tenant-in-common was bound to pay rent at the
rate reserved, though the lease had expired and notwithstanding
the existence of the tenaney in common.

. In this case, as in the Lnglish case above referred to, the
defendants may be said to have continued in possession of the
house as tenants on sufferance from the expiry of the lease in
1899 as there is nothing. to show that the plaintiffs assented to
their remaining in possession as lessees (their possession might
in the circumstances be referable to their rights as co-owners)
and it is not the plaintiffs’ case that any rent was paid. Butb as
pointed out in the decision in Subhraveli Eamiak v. Gundale
Ramanna(2) it is doubtfnl whether in this country the fiction
of tenancy by sufferance shonld be kept up after the Transfer
of Property Act.

In these circumstances the decision of the question whether
article 110, 115 or 1201is to be applied to this case depends
in our opinion on the answer to the question whether the rela-
tionship between the parties after the expiry of the lease in 1899
was based on a contract, express or implied. Articles 110 awd .
115 both presuppose the existence of such a contract. "It the
suit is in reality a suit for rent or for damages for use and
occupation then article 110 or 115 may apply, but if not then
the remaining article 120 would be properly applied.

In this connection, the respondents rely upon sections 111 and
116 of the Transfer of Property Act. Under section 111, the
lease of 1896 was determined by efflux of tims in 1899, and as
the plaintiffs did not accept rent from the defendants after that
or otherwise assent to the defendants continuing in possession
as lessees, it cannot be said that there was any renewal of the
lease as provided in section 116 of the Transter of Property Act,

(1) (1884 LR, 15Q.BD, 60,  (2) (1910) 1 M.W.N., 145,
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In these circumstances and having regard to the fact that the
defendants are co-owners of the suit-heuse, we think there is
much foree in the coutention for the respondénts that they
cannot be regarded as tenants holding over or that there was
any relationship of landlord and tenant subsisting between them
and the appellants subsequent to 1899 so as to bring the case
within either article 110 or 115. The respondents’ possession
after 1899 may reasonably he referred to their rights as
co-owners and in that view the decision in Robert Watson § Co.,
Ld., v. Ram Chand Dhiti(1) was in our opinion rightly applied
to the case uotwithstanding the difference in the fucts which bas
been referred to above.

The decree of the lower Court is confirmed and this Seeoud
Appeal is dismissed with costs.

8.

APPELLATE CRIMINAL.
Before Mr, Justice Sudasive dyyar.

Re DHARMALINGA MUDALY axD FIFIEEN OTHERS
(Accwsep), Purimoxers*

Indian Peuol Code (det XLV of 1860), as. 147, 426 and 447 —Obstruc/ion to public
waoy by building & 2oudl—Pulling down the woll in buna fide exercise of the
right of public way, no gfence,

The complainant builb o wall obstructing & public way. Iminediately after
this, the agenled, who were moxnbera of the public, in the bona fide exercise of
their right of way, pulled down the wall :

Held, that the accosed were not guilty either of rioting or of mischief or of
criminal trespass (sections, 147, 426 and 447 of the Iudian Penal Code).
Perirrox nnder sections 435 and 489 of the Code of Criminal
Procedure (Act V of 1808) praying the High Court to revise
the order of P. C. Durr, the District Magistrate of North Arcot,
in Criminal Revision Case No. 19 of 1814, preferred against the
order of T. 8. VeNgaTRAMAYYA, the Second-class Magistrate of
Arkonam, in Calendar Cases Nos. 78 and 79 of 1914,

(1) {1896) 1T R., 25 Cale., 799
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* Cnmmal Revision Case No, 457 of 1914 (Criminal Rewmon Proceedings

No. 885 of 1014),



