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A p p e lla te  C o u rt tlia t p laintiff is afc lib erty  to prove th e  esecution  Ba l a y t a  

of tlie  suit note b y  defen d an t's au tliority  and that th e  case m ast 5 3̂3^^  ̂4

be rem anded in  order tliat he maynhaye an opportunity fco do so . ----

T iie  appeal a g a in st order is dismissed w itb  costs.' J.

N.B.

APPELLATE CIVIL.

Before Sir Charles White, Kt., Chief Justice, and Mr.
Justice Sanharaii Nair,

K . H A J E B  A B D U L  L A T H  BE) F S A H IB  aud^another 19 1 2 ,
(P laintiffs), A ppellants, Kovember 15.

v,

T H E  O F F IC IA L  A SSIG N 'E B  OF M A D R A S  (D efbhdakt),

R espoijdeot/^

Insolvency 'proceedings— Order disallowing a claim to goods seized by the Official
Assignee after acljn,dicationSuit to sst aside the order, maintainaiility of,

No fiuifc lies to set aside an order made by the Insolrent Court dismissing on 
the merits a claim to goods i?eized by the Official Assignee^xfter adjudication.

Followed in The Official Assignee of Madras v. Mangayarlcaraau Ammal, f

A p p e a l  again st the iuda-ment of W a l l is . J ,. in C iv il S u it 

N o. 206 of 19 11 .

T h e Official A ssign ee of M adras attached and took possession 

of certain goods^in the custody of the p laintiffs a l^ g in g  that the 

sale of such good s to them  b y  the insolvent was a collusive and 

frau d u len t transaction. T h e  p laintiffs m oved before W allis, J._,

*' Original Side Appeal ^To. 4  of 1912.
f Appeal Against Order No, 103 0/1 9 1 7 . 1917*Sir John Wallis, Kt , Chief Justice, and Mr. Jusiice Kumaraaimmi Saatriyar. A-nguat 9.

JxjDaMBKT.— The point raised in this appeal was decided by oxie of as (the 
OhieI' J u s t i c e )  in. Original Suit No. 206 of 1911 on the file of the High Goart on 
the Original Side and the deorce was affirmed in Appea] in Aldul Latheef v.The Official Assignee of Madra,s{V). JTollowing that deoision, Tve allow tHa 
appeal and reverse the order and restore the decree of the•Muneif with costs 
throughout,

(1 ) (1 9 1 7 ) I .L .K . , ' M ad,, 1173 .



Abbttl sitting in tiie InsolveEt Court f j r  a declaration tlaat tlie property 
Latheef geized was their property and not the property o f the insolvents.

T e e  Their appiication was (dismissed on the merits on. the 16th 
Assiqxbb August, 1910. They thereupon filed a suit on the Original Side
oE' MA15RAS. order. The suit was dismissed by the follow ing’

J udgm ent  ;—

■pFAtus, J. WlLLis, J.— The order was made by the Insolvency Court exer
cising jurisdiction nnder section 7 tvhich corresponds to section 102 of 
the Bankruptcy Act, No case has been cited in which it was ever 
attempted to set aside an order under the English section by a suit.
No right to set aside the order by suit is given as in the case of
claims under the Civil Procedure Code, The proper remedr in nay 
opinion is by "way of appeal aud this is the remedy resorted to in the 
English cases. I hold that the plaint discloses no cause of action 
and dismiss ifc^with costs,”

The plaintiffs preferred this appeal.
A. Krishiaswami Ayyar for G. P, Bamaswami Ayyar for the 

appellants.
Wnm, O.J.j M. D. Damdoss and M. K. Bamaswami for  the respondent.

J ud g m en t .—“The appellants made an application in tlie insol-
Fair, J. venoy of A . S. Mahomed Oosman Sahih & Go. and asked for a 

declaration that certain goods which had heen seized by the 
Official Assignee after adjudication^ were their property and not 
the property o f 'th e  insobents. This application was dismissed 
on the merits. The appellants then bron.ght a suit against the 
Offioial Assignee for the declaration which he had asked for in 
his application in the insolvency. No authority has been cited 
in support o| the contention that such a suit will lie. In our 
opinion it will not.

W e see no reason for interfering with W allis , J . ’s order 
refusing leave to amend the plaint.

The appeal is dismissed with taxed costs.
s,y.
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