
damage likely to accrue by tlie demolition o f tHat portion o f the R a m a n a t h a n - 

bail ding standing on the Bite in dispute including depreciation 
in value ow ing to loss o f simmetry \7as Rs. 5 ,795 ; on  the lo-wer kathan.
scale he fonnd that the actual loss would be Rs. 3,505.

This Letters Patent A ppeal again coining on for hearing the 
Coui't deliyered the fo llow in g :

J u d g m e n t.— W e think that Rs. 3,505 will be a sufficient com - abdgr

pensafcion in the circumstaiLces of the case on the basis on which 
the amoTini} is calculated in paragraph 12 o f the Subordinate 
Judge ’ s finding. The decree will be modified accordingly* The 
mandatory injunction will n o i be issued until this amount has been 
deposited in Court. The money will be deposited by  the plaintiffs 
within a fortn ight o f  the reopening o f the Court and the defend­
ants will remove so much o f the building as stands the land of 
the plaintiffs within two months from  the date o f tLe deposit.
There will b e  no order as to costs.

N.E.
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APPELLATE CIYIL*

Before Mr. Justice Oldfield and Mr. Jushc^ JBaheivelL

C H A L LA B A LA Y T A  ( D e f e n d a n t ) ,  A p p e l l a n t ,  1917^
Jantiary 10.V.

KANXJPAB/THI S U B B A Y Y A  (P laintife'), U e^pondent*.*

N'egotiahls Instrv.me'nts Aet (XXVI of 1881), sfic. 2 7 —Promissory note executed 
under the authority oj a mar'ksman but not marTced by Mm—validity of— 
Ap̂licahility of section 226 of the Indian Gontract Act (JX of 1872).

The law of agency as stated in section 326 of tlie Indian Contract Act is 
applicable to Negbtiabla Instruments and a promissory note executed by a pergou 
under tlie autliority of a marksman is valid thougli the markemaa has not 
affixed his mark thereto. '

Appeal against the order o f J. W . Hughes, the B istrict Judge 
of Cuddapah, in  A ppeal No, 140 o f 1914, preferred against the 
decree of. A . S. T ie a s w a m i  A y y a e ,  the A etiag District M unsif o f 
Cuddapah, in Original Suit No. 518 o f  1918, •

*  A p p e a l A ga in st O rder 3STo* 2 88  of 1 9 1 6 ,



BitiYJA This was a suit upon a promissory note in favour o£ the plain-
tiff executed in tlie following mannerSCBBAYirA.

“ Kisliani mark of Challi. Subbayj-a.”
Plaintiri’ s case was tliat these words were written by another 

on. behalf o f the executant, namely, Chella Subhayya the 
defendant; while t|?e defendant contended that he did not give 
any such authoricy and that iu the absence of a separate inark^ 
there was legally no execution of the promissory note. The 
Disti'iet Alunsif dismissed the suit without going into the merits, 
on the ground that as there was neither a signature nor an 
actual mark there was no valid execution. On appeal by the
plaintiff the District Judge held that the words 

' ‘ ISrishaui mark of Challa Subhayya 
written oa tha authority of the defendant was eq^uivalent to 
execution by him and reversed the decree and remanded the snii; 
for disposal on the merits. The defendant appealed.

I. V. Bamamija Rao for the appellant.
M. Paianjali Sastri for Somayya for the respondent.
The following J udgment of the Court was delivered by

OLDi’XBiLD, J. Oldfield, J,— The suit promissory note purports to be executed 
by defendant'appellant in virtue of the words on it 

“ Nishani mark of Ohalla Subbayya,”
There is in fatst no separate mark. The plaintiff contends that 

the absence of one is immaterial and that he is at liberty to prove 
that the words referred to were written with ddfen.dant’ s author­
ity and therefore constituted a valid execution of the instrument.

As regards^the first point, we cannot see and have not been 
shovfn authority for holding that any separate i w k  is essential, 
if the writing relied on is in fact written with authority.

As regards the second, no case has been cited to the effect 
that the ordinary law of agency stated in section 226 of the 
Indian Contract A ct is inapplicable to negotiable instruments ; 
and 'Section 27, Negotiable Instruments A ct, is to the contrary 
effect, its restrictive portion being irrelevant in the present con­
nection. Eadhakrishna v. Subraya{l) relied on by appellant, was 
decided with refer3nce to the execufcion o f a will and the special 
wording of section 50, Indian Succession Act. It therefore lays 
down no general rale. W e accordingly agree with the lower
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A p p e lla te  C o u rt tlia t p laintiff is afc lib erty  to prove th e  esecution  Ba l a y t a  

of tlie  suit note b y  defen d an t's au tliority  and that th e  case m ast 5 3̂3^^  ̂4

be rem anded in  order tliat he maynhaye an opportunity fco do so . ----

T iie  appeal a g a in st order is dismissed w itb  costs.' J.

N.B.

APPELLATE CIVIL.

Before Sir Charles White, Kt., Chief Justice, and Mr.
Justice Sanharaii Nair,

K . H A J E B  A B D U L  L A T H  BE) F S A H IB  aud^another 19 1 2 ,
(P laintiffs), A ppellants, Kovember 15.

v,

T H E  O F F IC IA L  A SSIG N 'E B  OF M A D R A S  (D efbhdakt),

R espoijdeot/^

Insolvency 'proceedings— Order disallowing a claim to goods seized by the Official
Assignee after acljn,dicationSuit to sst aside the order, maintainaiility of,

No fiuifc lies to set aside an order made by the Insolrent Court dismissing on 
the merits a claim to goods i?eized by the Official Assignee^xfter adjudication.

Followed in The Official Assignee of Madras v. Mangayarlcaraau Ammal, f

A p p e a l  again st the iuda-ment of W a l l is . J ,. in C iv il S u it 

N o. 206 of 19 11 .

T h e Official A ssign ee of M adras attached and took possession 

of certain goods^in the custody of the p laintiffs a l^ g in g  that the 

sale of such good s to them  b y  the insolvent was a collusive and 

frau d u len t transaction. T h e  p laintiffs m oved before W allis, J._,

*' Original Side Appeal ^To. 4  of 1912.
f Appeal Against Order No, 103 0/1 9 1 7 . 1917*Sir John Wallis, Kt , Chief Justice, and Mr. Jusiice Kumaraaimmi Saatriyar. A-nguat 9.

JxjDaMBKT.— The point raised in this appeal was decided by oxie of as (the 
OhieI' J u s t i c e )  in. Original Suit No. 206 of 1911 on the file of the High Goart on 
the Original Side and the deorce was affirmed in Appea] in Aldul Latheef v.The Official Assignee of Madra,s{V). JTollowing that deoision, Tve allow tHa 
appeal and reverse the order and restore the decree of the•Muneif with costs 
throughout,

(1 ) (1 9 1 7 ) I .L .K . , ' M ad,, 1173 .


